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THE DECISIONS 


THE SUPREME COURT OF ALABAMA, 


JANUARY TERM, 1837. 


WILKINS AND HALL VS WILKINS. 


Asto parties toa Chancery cause. 
As to @ decree upon a judgment, pro confesso, with- 
out proof. 


1. Adecree in Chancery will not be reversed, because the 
heirs of a mortgagor do not appear to be made parties,—they 
not seeming, from the record, to be material parties. 

2. A decree can not be rendered in Chancery upon a bill to 
foreclose a mortgage, ordering a sale, without production 
of the mortgage deed, and proof of its execution. 

3. A judgment pro confesso, in a Chancery cause, will not au- 
thorise a decree, without proof. 

4. The personal representative of a mortgagor, is an essential 
party, in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped,in error, from alleging the absence of proceedings to 
make him a party. 
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This was a bill in Chancery in Baldwin Cir. 
cuit Court; and it was filed by William Wilkins 
against Benjamin S. Bromley, for the purpose of fore. 
closing a mortgage. ‘The bill recited the mortgage, 
and prayed a sale of the mortgaged premises for the 
satisfaction of the plaintiffs’ claim. Among other 
allegations, the bill also averred, that one Charles 
Hall, had purchased the premises mortgaged, from 
the mortgagor, with notice; and made him also a 
defendant. 

After the issuance of subpena, the following entry 
was found in the record, to wit— 

“April term, 1835—Order of Court; death of 
sct. fa. to issue to his represen- 





Bromley suggested 
tatives.” 

The record showed then, a scire facias to the 
representative, James Wilkins, returned executed. 

Then followed the subjoined entries, to wit— 

“From the Docket of November term, 1833— 
William Wilkins vs. James Wilkins, administrator 
of B.S. Bromley, deseased. Defendant asks and ob- 
tains leave until the next term, to file his answer.” 

“From the Docket of April term, 1834. Same 
vs Same. Order of this term. Bill taken as confes 
sed, and referred to Clerk as Master, to make calet- 
lation of amount due.” 

Then, instanter, followed a report, upon which 
the Chancellor rendered a final decree, ordering 2 
sale, &e. 

All which was assigned for error here. 


COLLIER, J.——The defendant in error exhibited 
his bill on the equity side of the Circuit Court of Bal 
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win, against the plaintiff, Charles Hall, and the intes- 
tate, B.S. Bromley, for the foreclosure of a mort- 
gage, executed by the intestate, in January, 1881, 
of a saw-mill, and its appurtenances, situate in 
that county, for the security of a sum of money, due 
from the mortgagor to the defendant, as well as to 
secure the payment of the debts, owing by a 
late co-partnership, existing between the intestate 
and the defendant, which, on dissolution, the intes- 
tate had stipulated to pay. Pending the suit in the 
Circuit Court, the mortgagor died; whereupon, the 
following entry was made on the Chancery docket 

“Death of Bromley suggested, and sez, fa. to his 
representatives.” 

The record then shews a scire facias directed to 
the coroner of Baldwin county, on which the follow- 
ing return was made 

“Received 28th October, 1833. Executed 28th 
October, 1833.” 

(Signed) “C. M. Godbold, coroner.” 

The record then sets out two memorandas, taken 
from the Chancery docket, the first made at the 
Fall term of eighteen hundred and thirty-three, and 
the latter at the Spring term of eighteen hundred 
and thirty-four, which are as follow— 

“William Wilkins, — ) 
vs 

Jas. Wilkins, adm’r. of 

B.S. Bromley, dee’d.” 

“Same Bill taken as confessed, and referred 

vs to Clerk and Master, to make calcu- 

Same. lation of amount due.” 

Whereupon the Clerk and Master forthwith made 








Defendant asks and ob- 
tains leave until next term, 


. 
eer: 
| to file his answer. 
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a report of the amount due upon the mortgage; and 
the judge immediately rendered lis decree confirm 
ing the report, and directing the morigaged premises 
to be sold to pay the sum due, and the plaintifis joint 
ly to pay the costs. 

From this decree, a writ of error is prosecuted by 
the plaintiffs, who here assign for error— 

First—The omission to make the heirs at lawof 
Bromley, partics. 

Second—The rendition of a decree against Hall. 

Third—That James Wilkins was not before the 
Court for the purpose of a decree; together with 
several other matters, which do not appear to require 
a particular notice. 

First—In regard to the objection of a neglect to 
make the heirs at law of Bromley parties, we think 
it not available; there is nothing in the record to 
shew them to be material parties in interest; and 
the intestate had, as alleged in the bill, parted with 
all his interest in the mortgaged property to Hall. 
If this were controverted, or a purchase disavowed, 
by Hall, it would be necessary to make them pat 
ties. But situated as the case was in the Circutt 
Court, there was nothing, against which the heirs of 
Bromley could legitimately defend, and it would 
have been improper to have brought them before the 
Court. 

In the case of the Mechanics Bank of Alexandria 
vs Seton*—it was decided that, although an objection 
for want of proper parties, might be taken at the 
hearing, yet the objection ought not to prevail upol. 
an appeal; except in very strong cases, and when the 
Court perceives that a necessary and indispensable 
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party is wanting. -No one néed be made a party, 
igainst whom the plaintiff can have no decree. In 
the present case, no objection was made in tie Cir- 
cuit Court, to the want of proper pirties; nor could 
adecree be made against the heirs of Bromley, if it 
be true that the intestate, in his life-time, conveyed 
to Hall, his interest in the premises. 

Second—The record does not disclose any proof in 
the cause, nor does it appear from the decree itself, 
that any proof was before the Court, to authorise its 
rendition. The failure to produce and prove the 
mortgage, may have been occasioned by the belief, 
that the parties being in default, its non-production 
was dispensed with, by a decree pro confesso. If 
sich an idea influenced the proceedings below, it 
was certainly not well founded. It is declared by 
statute, that, “Before a decree is pronounced on a 
bill, taken pro coofesso, the. Court shall be satisfied 
by suflicient evidence, of the justice of the complain- 
ant’s claim or demand.’ . 

The statute does not-prescribe the grade of evi-» 
dence, but it must certainly be suchas will guide and 
direct the mind to aconelusion, or else tt cannot satis- 
Sy it that the claim or demand 1s just. Perhaps 
aless amount of evidence should be deemed suf- 
ficient in such cases, than where a defendant ap- 
pears and defends the suit. Such was the opinion of 
the Court of Appeals of Virginia, in the case of 


Morrison vs Campbell, et alt But. neither reason R.A Rand. 


or authority would warrant a decree in such case, 
mith any proof. 

he evidence read ina cause in Chancery, becomes 
matter of record, and when the case is removed for 
AP 32 
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revision to a higher Court, makes part of it; and 
nothing can be intended to have been proved, which 
the record does not discover. It is important to the 
decree, that the record should shew, affirmatively, 
enough to sustain it. To do this, the mortgage should 
have been produced and proved, and its non-pre 
duction is error—the more especially, as it is not 
exhibited with the bill, but merely recited in general 
terms. 

Third—The personal reprosentative of Bromley, 
is certainly an essential party, as representing the 
personal estate of the intestate. It would be his 
duty to prevent a recovery for a larger sum than was 
due upon the mortgage, in as much, as the assets in 
his hands, would be liable to pay so much, as might 
be unsatisfied by a sale of the mortgaged property. 
Besides, if the purchase by Hall was fair, as between 
the intestate and himself, the estate would be liable 
to reimburse to Hall the purchase money and costs. 
The administrator is certainly not made a party by 
any formal order, yet he comes in, as the record i 
forms us, and asks and obtains time to file his an- 
swer. By this step, he has admitted himself in Court, 
and can not now be heard to allege, that he was 
not made a party. 

We can not forbear the remark, that the record in 
this case, is extremely imperfect. Instead of furnish- 
ing full and complete entries, of the orders made by 
the Circuit Court, from time to time, during its pend- 
ency there, it contains mere abstracts, or memorandas, 
from the Court docket, which were, doubtless, il 
tended, and should have been entered formally in the 
minutes of the proceedings. 
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Our conclusion is, that the decree was unauthoris- 
ed by proof, appearing of record, and must be re- 
yersed. But as the defendant, in all probability, has 
a just right, which he can make appear, it is order- 
edand decreed, that his bill be dismissed mthout 
prejudice ; and it is further crdered and decreed, that 
he pay the costs of this Court, and of the Circuit 
Court. 
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THE BANK OF THE STATE OF ALABAMA VS JAMES 
M’DADE. 


THE SAME VS €HARLES S. LUCAS, 
THE SAME VS THOMAS J. FAISON. 


As to oljection to the competency of a witness. 

As to a purchase by a surety of trust property, conveys 
ed for his bene/it. 

As to possession of property by a vendor. | 

As to instructions of an inferior Court upon matters 
not set out in the record. 





As to acestui que trust—how far competent aS @ Wile « 
ness. 
As to proof of one’s declarations. . q 


1, It is not sufficient merely to object to the competency of 4 
witness, introduced on a trial in order‘to render his admis- 
sion available in error—exception in such case should be 
taken tothe opinion of the Court overruling the objection. 

2. Where a surety; after the execution of a deed of trust, ex- 
ecuted for his benefit while surety,—discharges the liability 
he has secured, to an amount equal to a price given for the 
trust property, oni a sale, made to him under the trust deed,— 
such discharge of the security, is adequate consideration’ for 
the purchase. 


8. That property remains with a vendor for a period (not un- 
reasonable,) after a sale—does not, per se, avoidthe sale~li@ 
possession appearing bona fide. 

4. This Court can not consider instructions made by an inferior 
Court, in relation to a deed, which is not set out in the re- 
cord, nor its provisions stated. 


5. One, who is a party provided for in a deed of trust, is not @ 
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competent witness, to.sustain the deed, and a sale made un- 
der it, by the trustee. 

6, The declarations of one, who is 2 competent witne&s, can not 
be deposed to, by another witness. 


In error to the Circuit Court of Montgomery. 

.In these cases, writs of fiert facias, were issued 
from the County Court of 'Tuskaloosa county, to the 
sheriff of Montgomery county, commanding the levy. 
of a debt, recovered by the Bank of the State of 
Alabama, against William D. Bynum and Alexan- 
der McDade. ‘These executions-were accordingly 
levied upon certain property, consisting mostly of 
slaves, and which was elaimed by Charles S. Lu- 
cas, Thomas J. Faison, James McDade, and William 
McDade. Upon'these claims, issues were made up 
in the Circuit Court of Montgomery, which were all 
determined in favor of the claimants, 

Upon the trial of the case against MéDade;a deed 
of trust. was produced,‘shewing a conveyance of the 
slaves levied upon, to Alexander Carter, and James 
McDade, and executed by Alexander McDade. The 
deed set out, a declaration of the embarrassed situa- 
tion of the firm of Bynum & MeDade, and recited 
that, in as much, as Jeremiah Cloud, William Mc- 
Dade, senior, James McDade, senior, and Thomas J. 
Faison, had become the sureties of the said firm of 
Bynum & McDade, and as saidfirm was indebted to 
H,and C, S. Lucas—therefore, the deed was made 
to secure them. 

The bill of exceptions then set out; that “the 
said Lucas was offered as a witness on the part 
of the claimant; and was objected to, on the 
ground that he was directly interested, as he was 
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called to protect property secured, by the deed, to 
himself and others, and had a direct interest in doing 
so. The Court overruled the objection, and decided 
that it was an interest that went only to his credit: 
and the said Lucas, and others similarly situated, 
were allowed to testily. 

“It was proved, that, after making said deed 
of trust, to wit, in September, eighteen hundred 
and thirty-three, a sale was had by the trustees: 
that at that sale, James McDade, the claimant, bid 
off the property in question ; that he did not pay any 
money at the time of the sale; that the terms of the 
sale were cash, to be paid the day of the sale; that 
thirty-five negroes, of different ages, were sold ; also, 
ploughs, wagons, mules, furniture, and other property, 
were sold; that no money was paid by any of the 
purchasers to the trustees; and that all the property 
was pormitted to remain in the possession of the 
said Alexander McDade, the original owner, from 
the date of the deed to the day of November, 
eighteen hundred and thirty-four, when it was levied 
on. Witnesses deposed, that the purchasers left the 
negroes they purchased with said McDade, to enable 
him to gather his crop. 

“The plaintiif’s counsel requested the Court to 
charge the jury, that a mere liability to be damaged, 
as a security, would not, as against ereditors, be held 
in law, a sufficient consideration to sustain an abso 





lute sale. 

“The Court charged the jury, that if the claim 
ant had became security of said Bynum & McDade 
before the said deed, and if he has, since the sale 
paid such liabilities so secured, as to discharge the 
said Bynum & McDade; and in doing so; has paid 
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fair price for said slaves, that it was a sufficient con- 
sideratiun to support the sale. 

“The Court also instructed the jury, that if the 
negroes were Jelt wilh the debtor, to aid in gathering 
his crop, it was authorised in law, and that the pro- 
perty remaining with the debtor, bona fide, under 
such an agreement, would not be, per se, fraudulent 
inlaw. 

“A witness was introduced on the trial, and asked 
by the claimant’s counsel, if he was not security for 
Bynum & McDade, on notes to the amount of three 
thousand dollars. ‘The counsel for the plaintiff ob- 
jected to the evidence, unless the note was produced, 
as it would be the best evidence. ‘The Court over- 
tuled the objection, and decided that the witness 
might state the fact of, whether he was security on 
the notes, and to what amount; and the witness did 
answer said questions, and was alsoallowed to depose, 
that part of such debts were not due at the tine of 
the sale: which statement was made, and assigned 
as a reason why cash payment was not exacted of 
this claimant—it not being then required to pay the 
liabilities he was on.” 

In the case of Lucas, the bill of exceptions stated, 
that, “on the trial of this cause, the plaintiff proved 
the levy of the execution, and that the property was 
in the possession, and under the control of Alexan- 
der McDade, one of the defendants in the execution. 
They also proved the value of the property. 

“'The plaintiff then offered Alexander Carter, as 
a witness, one of the trustees named in the deed of 
trust, under which the claimant claims title. The 
deed was made to said Carter and one James Mc- 
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Dade, to secure a debt due to H. & C.S. Lucas, and 
to secure said James McDade, and others, against 
loss, as the securities of Bynum & McDade—they 
having, as the deed recites, become liable, as the se 
curities of said Bynum & McDade, to the amount of 
twelve thousand dollars. ‘The property conveyed 
is thirty-five negroes, household furniture, wagons, 
&c. 

“The plaintiff's counsel objected to said Carter 
as a witness, on the ground of interest, as the claim 
ant claims title through him, and because he has an 
interest in sustaining his acts under the deed. The 
claimant, Charles Lucas, released said Carter from 
all liability to him; which was made of record. No 
other release was given or offered, either by the 
other persons concerned in the deed of trust, or by 
the creditors of Bynum & McDade, secured in the 
deed of trust, or by H. & C.S. Lucas, or by any per 
son, except said Charles Lucas. The plaintiff stil 
OMyected ; and said witness was examined, and de 
posed to the making of said deed of trust, and all the 
acts he had done under it. No evidence was given, 
that he had been discharged from the trust, or had 
completed his duties, as such trustee. 

“Said claimant proved by the said witness, thata 
note, payable to George Poe, junior, or order, was 
in thé possession of Lucas, and that he understood it 
to be, the note meant to be described in the deed of 
trust, as the debt to H. & C. S. Lucas, made by By 
num & McDade. ‘This testimony was objected to; 
there being no testimony to shew that they were the 
same, and the debt described in the deed purporting 
to be the debt of H. & C, S. Lucas The Court over 
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ruled the objection; and allowed the note and evi- 
dence to go to the jury. ‘The said Carter was then 
ased by the claimant, if the said note had been de- 
posited with him by the said claimant, C. S. Lucas, 
He answered, it had. On being cross-examined, and 
asked, whether he had received it for the purpose of 
being executed, or given up to Bynum & McDade, 
he said, he could not say, that he was not authorised 
togive up or cancel it; and that if Bynum & Me- 
Dade should apply for said note, he would not cancel 
or give it up to them. 

“The other trustee was alsointroduced; and the 
same objections made, and overruled. He deposed, 
that he was one of the persons secured, or intended 
to be secured, in said deed: and that he had purchas- 
edsome of the property named in said deed; and 
that no settlement had yet been made of said trust. 
He was then objected to, on this ground, that he 
was called to sustain and increase a fund in which 
heis interested. ‘These objections were overruled, 
and he was examined as a witness. 

“It was proven, that no money was given at the 
time of the sale; that no note was taken; that no 
debt was cancelled; that the property was permit- 
ted to remain in the possession of the original debtor, 
from the date of the deed, to wit, second of May, 
eighteen hundred and thirty-three, to the day 
of November, eighteen hundred and thirty-three, 
when it was levied on; that up to that time, nothing 
had been done, except the putting the property up, 
and selling it. 





“It was proven, that the claimant, Lucas, in Oc- 
tober, a month after the sale, went to McDade, the 
4P 30 
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debtor, who was altogether insolvent, and took his 
promise in writing, for the hire of said negroes until 
the 25th of December ensuing, if they should remain 
so long in his possession; but took no security. 

“Tt was also in proof, that the claimant had said 
he left the negroes, to gather the crop of the debtor, 

“The property purchased by the claimant, amount. 
ed to upwards of twenty-eight hundred dollars. The 
note of Bynum & McDade, described in the deed of 
trust, is for twenty-three hundred and sixty-one dol. 
lars, or thereabouts, and interest. 

“ On this testimony, the plaintiffs’ counsel request- 
ed the Court to charge the jury, that a mere liabili- 
ty, as securities of Bynum & McDade, would not be 
deemed a sufficient consideration to sustain an abso- 
lute sale, as against judgment creditors. 

“The Court charged the jury, that if the persons 
intended to be secured in the deed, had become se 
curities of Bynum & McDade, before the making of 
the deed; and the deed was made in good faith ; and 
though the trustees afterwards sold the property un- 
der the deed, and declared the terms to be cash; and 
_if the persons thus intended to be secured, and be- 
ing such securities, purchased at such sale; and if 
the trustees did not require them to give their notes, 
or pay cash, because they were such securities; and 
if they have since, to wit, pending this suit, paid mo 
ney, or secured the same, so as to discharge Bynum 
& McDade, and paid thereby, a fair equivalent,—it 
is such a consideration as will support the sale against 
all persons. 

“It was objected by the plaintiff’s counsel, that 
Charles S. Lucas, could not, without the consent of 
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his partner, Henry Lucas, apply the said debt to the 
payment of negroes purchased for himself individ- 
ually. 

“Tt was proved, that during the pendency of this 
suit, said Lucas had made his own note, balance be- 
ing small, and left it with one of the trustees; but 
the witness deposed that he had not closed the mat- 
te—that they could not agree about the bill of 
sale. 

“The Court overruled all said objections, and 
charged the jury, that if Bynum & McDade were in- 
debted to H. & C, S. Lucas, at the time of making 
the deed; and if C. S. Lucas purchased slaves at 
the sale, and has since deposited the note of Bynum 
& McDade with the trustee—intending that it should 
be given up or cancelled,—that it was sufficient ; al- 
though not done until after the property was levied 
om—and although the trustee did not consider him- 
self authorised to give it up or cancel it, had he been 
called on so to do, and that, notwithstanding the 
terms of the sale were cash, to be paid at the time; 
yet, if the said Charles S. Lucas has, since the pen- 
dency of this suit, deposited the note aforesaid, and 
his own note with the trusteee, for the balance of the 
purchase money,—such a consideration would sup- 
port the sale. 

“The Court charged the jury, that no one had a 
right to object to Charles Lucas applying the funds 
of the firm to his own use, except Henry Lucas ; 
and that in the absence of the testimony, his assent 
Was to be presumed.” 

The following were the facts set forth in the bill 
of exceptions, in the case against Faison— 
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“That on the trial of this cause, at the present 
term, before the honorable Jolin W. Paul, Judge 
Charles Lucas, one of the members of the firm com. 
posed of H. & CO. S. Lucas, whose debt is described 
in the annexed deed, was produced as a witness on 
the part of the claimant. ‘The said witness being 
sworn, was asked, if he and the claimant, and the 
other persons named in the said deed of trust, had 
not entered into an agreement to prosecute this, and 
other claims, now pending in this Court, for the pro 
perty named in said deed, and to bear jointly the 
expenses of feeing counsel, paying costs, &c; and if 
he did not feel a common interest in all said claims 
To which the witness answered, that he, and the 
other claimants, have employed counsel to attend to 
all the cases, and gave their joint note for said fee, 
but that said note was not a conditional one, but 
was to be paid, whether they succeeded or not in 
their several claims ; and that he did not consider 
that he was, in any manner, concerned, or interested, 
in the result of this suit: that the terms of a sale of 
the property named in said deed had taken place, at 
which the witness, and the other persons named in 
said deed, including the claimant, had purchased it 
all the property named in said deed, and that ab 
though the terms of said sale were cash, curretl 
money, yet as the proeeeds of said sale would be 
long to the several purchasers, including the witness, 
that they did not pay any cash, but that they had 
made an agreement among themselves, that, at some 
future day, they would divide the proceeds of said 
sale, or the proprerty so purchased, pro rata, among 
themselves, according to the amount of their several 
demands. 
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“The said witness also deposed, that the note held 
by H. & C.S. Lucas, had not been given up to By- 
num & MeDade. or to either of the members of said 
firm, and that said note had not been cancelled; but 
he also stated, that during the present term, he had 
left the deed at the house of Carter, one of the trus- 
tees, to hold until a full division and settlement, and 
that said Carter now has the said note. 'The wit- 
ness also stated, that the amount of the property 
purchased by him, exceeded the amount of the debt 
due to H. & C. 8S. Lucas, and that he has not, as yet, 
paid the excess, or given any note, or obligation, for 
thepayment thereof, but expected to pay the balance 
onthe settlement. When asked, why the said set- 
tlement and division had not taken place, he answer- 
ed, that the securities of Bynum & McDade, named 
in said deed, did not know the precise amount they 
were liable for, or would have to pay: that some of 
the demands were not due until February last, and 
yet remained due. 

“Under this state of facts, the plaintiff’s counsel 
moved the Court to exclude the witness, as_ being 
clearly incompetent; which motion the Court over- 
tuled, and permitted the witness to depose to the 
jury. 

“The claimant’s counsel asked the witness, what 
was the inducement alleged by Alexander McDade, 
for making said deed, and securing the persons there- 
in named, and excluding others, who had been the 
securities of said firm. ‘Uhe plaintiff’s counsel ob- 
jected to the question, and requested the Court to 
instruct the witness not to speak of any statement, 
that Alexander McDade may have made at any 
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time, as it was in proof, that said Alexander Me. § th 
Dade is still in life, and residiag in this county; and § th 
that if overruled, in that request, then to confine § 8 
the statements and conversations of said McDade, to FW 
the time of making the deed—it being in proof, that J a 
the deed was made at the house of A. Carter, on § tl 
the day it bears date. The Court overruled all these — |: 
objections, and permitted the witness to depose to FJ 
statements, made by the said Alexander McDade, — ® 
made at a different time, and on a different day, pre. 

vious to the execution of the deed, to wit, that the — 4 
persons named in said deed, were persons that he, n 
the said McDade, had induced to become securities tl 
of said firm, and that he never had induced any other — © 
persons to do so; and that the property he was f 
about to convey was his individual property; and — ¢ 





that he wished it to go to the payment and indemni- F § 
ty of those he had thus involved; to all which the 
plaintiff objected, anc was overruled, and the testi: J ° 
mony permitted to go to the jury.” P 
I 
It was contended, by Peck, in the case against t 
M’Dade— C 
First—The property was levied on, in the posses — ° 
sion of the defendant in execution. This was sufi | ! 
cient to subject it to the plaintiff’s execution, unless f * 
Ni 


the claimant has showna title in himself—Hooper vs 
Pair, 3 Porter's Rep. 401. b 

Secondly—The claimant’s right depends upon the : 
effect of the paper called a deed of trust, in the bill d 
of exceptions. I insist this deed vested no title 
whatever, in the trustees; that it merely gave them 
a power to sell, and until that power was executed, 
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the title remained in the defendant in execution; and 
the property was, therefore, liable to be seized, to 
satisfy the plaintiff’s judgment. If a man, by his 
will, directs his executors to sell his land, this is but 
a bare authority, without interest, and the land, in 
the meantime, until the sale, descends to the heir at 
law. Bergen vs Bennet, 1 Cain’s Cases, 15, 16— 
Jackson vs Schauber, 7 Cowen, 193—Powel on Devi- 
ses, 193. 

The operative words in this deed are not such as 
are used to convey an interest: “I do hereby nomt- 
nate, appotnt and constitute.” ‘These words clothed 
the trustees with a mere agency, liable to be revok- 
ed at the will of the party; and if he had died be- 
forea sale, the power would have been gone, and 
the property would have went to his personal repre- 
sentatives. 

Thirdly—If the Court, however, shall be of the 
opinion, that this deed operated to convey the pro- 
perty to the trustees, then, I insist, the Court be- 
low erred, in permitting Lucas, a party, secured by 
the deed, to be examined as a witness. He was 
clearly interested to sustain the deed; because up- 
on it, his security depended. A party has such a di- 
rect and immediate interest in the event of a cause, 
as will disqualify him, when the necessary legal con- 
sequence of a verdict will be to deller hts sttuation, 
by either securing an advantage, or repelling a loss. 
2 Stark. on Ev. 746—Kennon vs M’ Rea, 2 Porter, 
396, 

In the case of Faison, Peck, also, of counsel, said—— 

First—The witness, Lucas, was incompetent, on 
the ground of interest.—2 Starkie Ev. 746, 747, and 
notes, 
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If this property is subjected to the payment of 
the plaintiif’s execution, the fund provided by the 
deed for the payment of the debt, will be lessened: 
he is, therefore interested in supporting the deed, 
and the sale under the deed. A legatee, whose 
legacy has been paid, is incompetent as a witness 
for the executor, because if the estate is insuflicient 
to pay the debts, his legacy is liable to be aba 
ted.—Sirong’s exors vs Finch, Ala. Rep. 356. 

Secondly — The declarations of Alexander M:- 
Dade ought not to have been received. Mr. Star 
kie says, “ No declaration by a person can be given 
in evidence, where the party who made such decla- 
rations can be produced, and examined as a_ wit 
ness.”—Ist vol. Ev. 390—Kdmonsione vs Webb,3 
Ess. N. P. Rep. 264—6 Eng. C. L. Rep. 129. 

Alexander M’Dade was a competent witness, and 
if those declarations were proper and necessary, he 
should have been exainined, instead of proving them 
by a third person. 


COLLIER, J.—In these cases, a writ of fiert fa 
clas was issued from the County Court of Tuskaloo 
sa, to the sheriff of Montgomery county, in favor of 
the plaintiff in error, against the goods and chattels, 
&c., of William D. Bynum and Alexander McDade, 
which was levied on some slaves in the possession of 
Alexander McDade; to which the defendants re 
spectively interposed their several claims, and tried 
the right in the Circuit Court of Montgomery, as 
our statute directs. 

On the trial, the defendant McDade, gave in evr 
dence, a deed, executed, the second day of May, 
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eighteen hundred and thirty-three, by which Alex- 
der McDade, acknowledged that Jeremiah Cloud, 
William McDade, senior, James McDade, senior, and 
Thomas J. Faison, had become the sureties of the 
said Bynum and himself, for the payment of a large 
sun of money, and that Bynum and himself were 
indebted to Henry and Charles S. Lucas, in a large 


sum of money, expressing, particularly, the extent of 


the suretyship of the said parties, as wellas the debt 
owing to the Messrs. Lucas. And thereby nominated, 
constituted and appointed Alexander Carter, and the 
suid James McDade, senior, with full power to sell the 
negroes in question, together with others, and other 
personal property, in such “manner and form as 


seem to them best, for the interest and benefit” of 


the parties intended to be provided for. 

It was further proved, in the case against McDade, 
that a sale at auction was made in September, eigh- 
teen hundred and thirty-three, of the property de- 
signated in the deed, and remaining in the possession 


of Alexander McDade: 


her following. 


it was levied on, in Novem- 


In each of the cases, we find a bill of exceptions, 


taken upon the trial. 


In the case against James 


McDade, it axpears, that the plaintiff’s counsel ob- 
jected to the competency of a witness, introduced by 
the defendant ; that his objection was overruled, and 


the witness examined. 


'l'o the charges and refusal 


to charge by the Court, the plaintiff’s counsel except, 


and to nothing more. 


Had the plaintiff desired to 


take advantage on error, of the admission of the wit- 
hess, the opinion of the Court should have been ex- 
cepted to: the record showing nothing farther than 
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that his competency being questioned, the objection 
was overruled by the Court. The plaintiff’s counsel 
must be understood to have acquiesced in the deci- 
sion. ‘There was no intimation given of an inten- 
tion to except. Had such intention been declared, 
the defendant might have discharged the witness, 
and thus have disembarrassed his defence ; but there 
being no such annunciation made, it would be unjust 
to the defendant, to give to the plaintiff an advan- 
tage here, of that which was not saved below. 

In this case, the Court was requested to charge 
the jury, “that a mere liability to be damaged asa 
security, would not, as against creditors, be held in 
law, a sufficient consideration to sustain an absolute 
sale.” Without giving a direct answer to this re- 
quest, the Court charged the jury, that if the defend- 
ant had become the surety of Bynum & McDade, 
before the deed was executed, and has, since his pur- 
chase of the slaves in question, discharged their lia- 
bilities, for which he was a surety, and in doing so, 
has paid a fair equivalent: for the slaves, his pur- 
chase is sustained by an adequate consideration: 
and further, if the negroes were left with Alex- 
ander McDade, to aid in gathering his crop, that a 
bona fide possession was not, under such circum- 
stances, fraudulent, per se. 

The bill of exceptions discloses no evidence to 
shew the pertinency of the instruction asked of the 
Court. In fact, the idea that there was such proof, 
is negatived by the deed, constituting Carter & Me- 
Dade trustees to sell property in relief of the sure- 
ties, and to pay debts. 

In regard to the first charge of the Court, it is 
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clear that there is no error. If the defendant was 
the surety of Bynum & McDade, at the time the deed 
was executed, and has since discharged the liabili- 
ties he had guaranteed, to an amount equal to the 
price of the slaves purchased by him, the considera- 
tion for his purchase was certainly adequate.— 
Without pretending to determine, whether, where 
there is an absolute sale of slaves, unaccompanied by 
possession, the transaction may be freed from the 
imputation of fraud, by shewing that they were left 
with the vendor, to enable him to gather a growing 
crop, we are of opinion, that the publicity of the 
sale, dispensed with the immediate delivery of pos- 
session, and operated as a notice to the world, of a 


change of property—Kidd vs Ramwlinson.* If, NOW: 29 Best 


ever, the slaves were suffered to remain without a 


change of possession, to effect some sinister end, as bs “i, et 


todefraud third persons, by giving to their possessor 
afalse credit, the publicity of the sale would avail 
nothing. Or, if personal property is suffered to re- 
main with the vendor, for an unreasonable length of 
time after a public sale, so as to warrant the infer- 
ence that the transaction is merely colorable, the 
sale, though public, will not pass a title to the ven- 
dee, against the creditors of the vendor. Here the 
negroes were levied on within the same year, and 
but two months after the sale, and it was proved, 
that they remained with Alexander McDade to aid 
in gathering a crop, tothe cultivation of which they 
had contributed. Under these circumstances, the 
Court might, with propriety, have instructed the 
jury, that if the possession was bona fide, such pos- 
session did not, per se, avoid the sale. 
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In the case against Lucas, the same objection may 
be made to the bill of exceptions, as in the case 
against McDade; though the Court, as we are inform. 
ed, overruled several objections to the introduction of 
testimony, yet, only the charges given and refused 
by the Court, are excepted to. The charges given 
and refused in this case, only so far as variant from 
those shown by the bill .of exceptions in the case 
against McDade, will be noticed. 

The Court charged the jury, that if the persons 
intended to be secured in the deed, had become sure- 
ties of Bynum & McDade, before the deed was made, 
and 2 was made in good faith, though the trustees 
afterwards sold the property under the deed, declar- 
ing the terms to be cash, andif the persons intended 
to be secured, purchased at such sale, and the trus- 
tees did not require them, because they were the 
sureties provided for by the deed, to give their notes 
or pay the cash, andif they have, since the pendency 
of this suit, paid money, or secured it, so as to dis 
charge Bynum & McDade, and the price paid, or se- 
cured, for the slaves, was a fair equivalent—the con- 
sideration was adequate to sustain the sale. 

The Court further charged the jury, that if By- 
num & McDade were indebted to H. & C. S. Lucas, 
at the time of making the deed, and if C. S. Lucas 
purchased slaves at the sale, and has since deposited 
the note of Bynum & McDade with the trustee, in- 
tending that it should be given up, or cancelled, that 
it was sufficient, although not done until after the 
property was levied on, and although the trustee 
did not consider himself authorised to give it up, oF 
cancel it, had he been called on to do so, and that 
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notwithstanding the terms of the sale were cash, 
yet, if C. S. Lucas has, since the pendency of the 
present suit, deposited the note of H. & C. 8. Lucas, 
against Bynum & McDade, and his own note, for the 
balance of the purchase money, with the trustee, the 
sale would be sustained by a suilicient consideration. 

The Court further charged the jury, that no one 
but Henry Lucas, had a_ right to object to Charles 
S. Lucas applying the funds of H. & C. S. Lucas to 
his own use, and that in the absence of proof, his as- 
sent to such application was to be presumed. 

The record in this case, does not furnish a copy of 
the deed alluded to, in the instructions of the Court 
to the jury, or inform us what were its provisions, 
so that we cannot say that the charge of the Court 
is erroneous. The deed may, (and we think, pro- 
bably does,) invest the trustees with large discre- 
tionary powers, which made it proper for the judge 
thus to charge the jury. If such be the character 
of the deed, and the trustees have not transcended 
their powers, the question most likely to arise, in a 
controversy between the purchasers and a stranger 
to the deed, would be as to the. honesty of their pur- 
chases. But it is needless tospeculate upon a writing 
hot now before us. 

In respect to the right of C. S. Lucas, to make an 
individual application of the funds of H. and C. S. 
Lucas, we think it a question which the plaintiff in 
error could not raise. No matter how the slaves 
Were paid for, if the purchase was, in other respects, 
free from legal objection, the title, as against all 
strangers, would be valid. Henry Lucas might per- 
haps complain, and, under some circumstances, might 
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hold Bynum and M’Dade still liable to him, or else 
charge C. S. Lucas, as a trustee, holding the slaves 
for the joint-benefit of H. and C. S. Lucas. 

In the case against Faison, it appears, from the 
bill of exceptions, that C. S. Lucas, (one of the par. 
ties, provided for, by the deed, which is made part of 
the record iy the case against M’Dade,) was intro- 
duced as a witness to sustain the deed, and a sale 
made under it, by the trustees. His competency was 
objected to, and the objection overruled. ‘The same 
witness was examined, as to declarations of Alex- 
der McDade, made some days before the deed was 
executed, against the consent of the plaintiff; to 
both which decisions the plaintif excepted. 

That the witness had a direct and immediate in- 
terest in the event of the cause, seems too clear to 
require argument. If the deed was upheld, the fund 
providing for the payment of his debt, and that of 
others, would remain undiminished; otherwise, it 
must be lessened, and if inadequate to meet all de 
mands upon it, the witness must sustain a loss, pro 

*2 Starkie, ¢aéa, with the other favored creditors.” 

The admission of the witness to depose, as to the 
declarations of Alexander McDade, was not permis- 
sible. Starize lays it down, that no declaration, of 
entry, by any person, can be given in evidence, where 
the party who made such declaration, or entry, can 
be produced and examined as witness— Vol. 1, 390. 

ti Stew.& See also Kennedy vs Meador.* That Alexander Me- 
Poner,20 Dade was a competent witness, seems unquestiona- 
ble. In point of interest, it was immaterial to bim 
which party was successful; if the plaintiff failed 
in condemning the slaves, to the satisfaction of the 
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Bank’s judgment, he was still liable to its payment; 
and if the plaintiff was successful, the defendants’ 
demand was‘still open against him. So, that in any 
view, there was an equilibrium of interest, which 
never disqualifies. ‘There can be no pretence, that 
the declarations of the witness were admissible, as 
apart of the res gestae. ‘They were made at a time 
and place, different from that at which the deed was 
executed, and the execution of the deed being the 
only ¢hang done, they cannot be referred to 2. 

Our conclusions, then, are, that the decisions of 
the Circuit Court, overruling the plaintiff’s objections 
to the admission of evidence, in the cases against 
McDade and Lucas, can not be revised; because 
they are not excepted to, but are merely recited in 
the bills of exception, as a part of the history of the 
causes; and that the judgment in these causes are 
consequently aflirmed. 

The exception being well taken, in the case 
against Faison, the judgment in that case is revers- 
ed, and the cause remanded. 


GOLDTHWAITE, J. not sitting. 
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Points of practice upon records brought up by writ of 
error. 3 

tif 

1, To authorise this Court to consider errors, assigned upon Uf 
the transcript of a record, such transcript must appear to be of 
properly attested by the Clerk. 

2, But, where the transcript of a record is on file, though im m 
perfect as to the attestation of the Clerk, the judgment will .: 
not be affirmed on certificate, at te first term.—The prac- | 
tice in such case authorising a certiorari. pl 

tie 
. ° ‘ Ys) 
A motion wis made, in this case, to affirm upon — ~ 


certificate, n» transcript being filed. The writ of error 
was filed in the case, and a transcript appended there — 2 
to, which latter was not s'gned or attested by the 
Clerk of the Court, to which the writ of error issued. 


Gayle, fcr the motion. 
Thornton, contra. 


COLLIER, J.—The defendant, by his counsel, mo- 
ved the Court for a judgment of affirmance on certi- 
ficate. It appears that there is a good writ of errot 
on file, attached to which are several sheets of ma- 
nuscript, purporting to be a transcript of proceedings 
between the parties in the Circuit Court of Mobile, 
but neither subscribed or in any manner attested by 
the clerk. 

That the transcript is not so authenticated as to 
authorise us to regard it in considering the errors as- 
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signed, without defendant’s consent, is a point on 


which we do not doubt. 


By an act of the legisla- 


278 


ee 


ture,* as well as by a practice coeval with our State fAik- Dis. 


government, the clerk of 


the inferior Court is requir- 


ad to give to the party suing out a writ of error, an 
attested copy of the record of his case. The plain- 
tif is not, then, authorised to have his case revised, 
upon a transcript that bears less conclusive evidence 


of its genuineness. 


We are not, however, at liberty to affirm the judg- 
ment on certificate, at the first term, where there is 


arecord on file, however 
practice of this Court in 


imperfect it may be. The 
such cases, is to grant a cer- 


liorar2, to perfect the transcript. And this practice 
seems to us to be authorised by a just interpretation 


of our statutes, and in advancement of the ends of 


justice. 


The motion is therefore, denied. 


GOLDTHWAITE, 


iP 


J., not sitting. 
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BoTTs et al. vs BripGEs, Judge, &c. 


As to demurrers to several assignments. 
As to profert of a bond: and prayer of oyer. 
As to the bond of a keeper of a ferry. 


1. The principle which gives a right of demurrer to each of se- 
veral counts, authorises also a demurrer to each of several 
assignments of breaches upon a bond, 

2. Omission to make profert of a bond, can only be reached by 
special demurrer. 

3. Under the rules of practice in this State, the right of a de- 
fendant to crave oyer, subsists, whether profert be made or 
not. 

4. It is no objection to the condition of the bond of a ferry-own- 
er, (given under the statute,) that he is required fo keep good 
and sufficient boats, instead of a good and sufficient boat or boats 
—the legal effect of the condition being the same. 

5. That the keeper of a public ferry is required by the condi- 
tion of his bond, (in addition to the statutory recitals,) to do 
and perform generally all matters and things required by the 
laws of the State, in such cases made and provided, to ve don 
and performed, by the keepers of public ferries, for and during 
the time he may keep his ferry,—does not enlarge the legal ef- 
fect of the statutory condition, or increase the duties of the 
ferry-owner beyond his liability under the statute. 

. That a ferry-owner, by his negligence, and that of his ser- 
vants, in keeping and managing the ferry, caused a loss of 
property -in its conveyance across the stream, is, it seems, @ 
proper assignment of breach of that part of the condition of 
his bond, as taken under the statute, which requires the fer- 
ry to be well attended. 

. In an action of debt against the keeper of a ferry, upon his 
bond, judgment for damages only is good. 


In error to the Circuit Court of Wilcox. 
This case was an action of debt, by Bridges, Judge 
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of the County Court of Wilcox, for the use of Rod- 
gers, upon the bond of Botts, and another, given by 
Botts, as the keeper of a ferry. 

The declaration complained,—“ For that, thereto- 
fore, the said defendants, on the fourth day of Febru- 
ary, A. D. one thousand eight hundred and thirty- 
three, in the County aforesaid, by their certain wri- 
ting obligatory, sealed with their seals, (which wri- 
ting obligatory is, as directed by law, on file and on 
record, in the office of the clerk of ‘the County Court 
of said County, and so cannot be shewn to the 
Court by the plaintiff,) acknowledged themselves 
held and firmly bound unto the said John W. Bridges, 
Judge of the County Court aforesaid, and his succes- 
sors in office, in the sum of one thousand dollars, to 
be paid to the said John W. Bridges, Judge, &c. as 
aforesaid, when they, the defendants, should be there- 
unto afterwards requested, which said writing obli- 
gatory, was, and is subject to a certain condition 
thereunder written, to the effect following, to-wit— 
that the said George W. Botts had obtained a license 
to keep a public ferry on the Alabama river, at the 
place commonly known as Gregg’s Landing, on said 
river; and that if said Botts in so doing, (to-wit, in 
keeping said ferry,) should constantly provide and 
keep goodand sufficient boats ; also, should keep the 
banks on each side of the river in good repair, and 
faithfully and constantly attend said ferry, for the 
passage of travellers, carriages, horses, &c. over the 
same,and do and perform generally, all matters and 
things required by the laws of this State, in such ca- 
ses made and provided, to be done and performed, by 
the keepers of public ferries, for and during the time 
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he may keep the same,—then the above obligation 
to be null and void, otherwise to be and remain ip 
full force and effect. Yet the said Botts hath not 
from the time of the making of said writing obliga- 
tory, and while he was still the keeper of said ferry, 
to-wit, on the day of February, eighteen hun- 
dred and thirty-five, in the county aforesaid, kept the 
banks on each side of the river, in good repair ; and 
in consequence of the negligence of said Botts, and 
his servants, in not keeping said banks in good re- 
pair, the wagon and two horses of said Wiley Rogers, 
(for whose use this action is brought,) of the value of 
four hundred dollars, in crossing said ferry, were 
wholly lost; and this by the negligence of himself 
and his servants, to-wit, on the twentieth day of Fe 
bruary, Anno Domini one thousand eight hundred 
and thirty-five, in the county aforesaid. 

And for assigning a further breach of the said con- 
dition of the said writing obligatory, the said plain- 
tiff, according to the form of the statute, in such case 
made and provided, saith—that the said Botts, after 
the making of the said writing obligatory, and during 
the time he was the keeper of said ferry, to-wit, on 
the day of February, Anno Domini eighteen 
hundred and thirty-five, did not perform all matters 
and things required by the laws of this State, in such 
cases provided, to be performed by the keepers of 
public ferries; but on the contrary, by and through 








the negligence of the said Botts, and his servants, in 


the management of said ferry, a certain other wagon 
and two other horses of the said Rogers, of the value 
of four hundred dollars, in crossing at said ferry, were 
wholly lost to the said Rogers, to-wit, on the first day 
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of March, Anno Domini eighteen hundred and thirty- 
five, in the county aforesaid. 

And for assigning a further breach of the said con- 
dition of the said writing obligatory, the said 
plaintiff, according to the form of the statute, in such 
case made and provided, further says, that after the 
making of the said writing obligatory, and during the 
time that said Botts was keeper of said ferry, to-wit, 
on the second day of March, Anno Domini eighteen 
hundred and thirty-five, in the county aforesaid, the 
said Botts and his servants, so negligently behaved in 
the keeping and management of said ferry, that in 
putting across the said ferry, a certain other wagon 
and other horses of the said Rogers, the said last men- 
tioned wagon, and two horses of the value in whole 
of four hundred dollars, were by the negligence of 
said Botts and his servants, wholly lost, to-wit, on 
the second day of March, Anno Domini eighteen hun- 
dred and thirty-five, in the county aforesaid. 

Yet the said plaintiff (in fact saith, that the said 
Botts hath not, though often requested,) as yet paid 
or made good unto the said Rogers, any compensa- 
tion for the said several losses by said several negli- 
gences as aforesaid, but hath hitherto wholly neg- 
lected and refused so to do, to-wit, in the county 
aforesaid, to the damage of the said Rogers, in the 
whole, of one thousand dollars, whereby an action 
hath accrued to the said plaintiff, to demand and 
have, of and from the said defendant, the said sum of 
one thousand dollars, the penalty of said writing ob- 
ligatory, above demanded.” 

The defendants demurred generally, and to each 
breach assigned; and the same being overruled, they 
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plead performance: upon which a jury rendered a 
verdict for damages against defendants. Upon 
which they took a writ of error. 

It was assigned in this Court— 

First—that the demurrer should have been sus. 
tained. 

Second—that the judgment found damages only 
without the debt. 

Third—that there was no suflicient cause of action, 


HOPKINS, C. J—The action in this case is debt 
upon a penal bond, made by the plaintiffs in error, to 
Bridges, the Judge of the County Court of Wilcox 
county, to enable George W. Botts, one of the obli- 
gors, to obtain a license to Keep a public ferry on the 
Alabamariver. The suit is in the name of the judge, 
to whom the bond was made, for the use of Wiley 
Rogers. In the declaration the condition of the 
bond is set out, and three breaches of it are assigned. 
The declaration also contains an averment of matter, 
intended as an excuse for the omission of profert of 
the bond. The plaintiffs in error demurred to the 
declaration, and separately to each assignment of the 
breaches. 

The right to demur to each of several counts, is 
clear ; and the principle upon which it is founded, au- 
thorises a demurrer to each of the assignments. The 
demurrers were overruled by the Court below ; and 
upon a plea which was afterwards filed, there were 
a verdict and judgment against the obligors. 

The first question presented by the assignment of 
errors here, is, whether the omission of profert, is 4 
defect, for which, the judgment of the Court upot 
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the demurrer, ought to have been in favor of the 
plaintiffs in error? Upon the construction of our 

statute of amendments, it was held by this Court, in 

1822, that an objection for such an omission could be 

made on a special demurrer only.* In one thousand °4! Reps 
eight hundred_and twenty-six, this construction of 

the statute was approved and acted upon by the 

Court.f None of the cases cited, shew that thet Ib. 123 
point has ever been decided differently here. 

The construction ought to be considered settled; 
and we are the less inclined to inquire into its cor- 
rectness, because the seventh rule, established by 
this Court, in 1830, for the regulation of the practice 
inthe Circuit and County Courts, gives the defend- 
ant,in any such Court, a right to oyer of any instru- 
ment, which is the foundation of the action against 
him. This right must be allowed, as we understand 
the rule, wirether a profert be made or omitted in the 
declaration. By a statute passed in 1824,it was en- 
acted, that no demurrer shall have any other effect 
than that_of a general demurrer. As there is no 
mode now in which a party can raise any question 
for an omission, in a declaration, of profert—such an 
omission is without any legal effect. 

Of the other questions argued at the bar, two were 

Ist. Whether the condition of the bond is such as 
the act prescribed, which authorised the Judge of the 
County Court to take the bond. 

2d. If the condition enlarged the liability of the 
obligors, whether the bond is wholly void, or void 
only for any excess of liability beyond that which the 
statute required to be created by the execution of the 
bond. 
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The act which authorises such bonds to be taken, 
provides, that the condition of them shall be, that the 
person to whom a license to keep a public ferry is 
granted, “ will constantly provide and keep a good 
and sufficient boat or boats; also keep the banks on 
each side of the water course in good repair, and 
that the ferry shall be well attended for travellers 
or other persons to carry or pass their horses, carria- 
ges or effects, over such river or water-course.”* 

The conclusion to which we have come on the 
first of the last two questious that we have mep- 
tioned, will render it unnecessary to decide the last 
of the two. 

An objection has been made to that part of the 
condition, which required Botts to keep good and 
sufficient boats. ‘The condition prescribed by the 
act, is, that the keeper of a public ferry shall keepa 
good and suflicient boat or boats. Upon the condi 
tion sect out in the declaration there could be no re 
covery on the bond, for the failure to keep two boats, 
unless the injury alleged could have been prevent: 
ed by having that number at the ferry instead of 
one, and a condition in the words prescribed by the 
act would be broken, if it could be proved that the 
loss in such a case could have been avoided, had 
there been two sufficient boats at the ferry. Thele- 
gal effect of the condition in this respect, as set oul, 
and as it has been prescribed by law, is the same. 

It has been contended, that another part of the 
condition set out in the declaration, and upon which 
the second breach was assigned, is an excess beyond 
the condition required by law. ‘This part of the 
condition is, “that Botts shall do and perform gene 
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rally all matters and things required by the laws of 
the State, in such cases made and provided to be 
done and performed by the keepers of public ferries, 
forand during the time he may keep his ferry.” The 
breach assigned on this part of the condition is, that 
theinjury alleged in the declaration was the result 
of the negligence of Botts and his servants, in the 
management of the ferry, while they were carrying 
the property of Rodgers across the ferry. The ar- 
gument in support of the objection to this part of 
the condition, was, that it would make the obligors 
liable for any loss sustained by a person, in crossing 
the ferry, which was not the result of inevitable ac- 
cident, or of an act of a bublic enemy of the coun- 


try. 
If such would be its effect, this part of the condi- 


tion would be void, and the bond also, at least pro 
tanto. Botts was bound by this condition, to do such 
things only, as the laws made in such cases, required 
of the keepers of public ferries. ‘The keepers of 
public ferries are required by the laws, as such keep- 

s, to keep the banks of the river, at their respec- 
live ferries, in repair, to provide a suflicient boat or 
boats, and to attend their ferries well. For any fail- 
ure to do these things, they and their securities may 
be liable upon their bonds. 

But their liability for losses, not caused by a 
breach of the lawful condition of their bonds, can 
hot be legally claimed upon their bends. A respon- 
sibility for injuries fur any other cause, would be up- 
on them, not as keepers of public ferries, but as com- 
mon carriers ; and, in such a responsibility their su- 
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reties would not share. ‘This part of the condi- 
tion did not, we think, increase the duties of Botts 
as a keeper of a public ferry, or enlarge the legal 
peter effect of the condition required by the statute.* 
The last objection made to the declaration, is, 
that the breach in the third assignment is alleged to 
have consisted in the negligence of Botts and his 
servants, in keeping and managing the ferry, from 
which negligence the property of Rogers was whol: 
ly lost, while they were carrying it across the ferry 

That such negligence, and consequent damage, 
were a breach of that part of the condition which 
required the ferry to be well attended, we do not 
doubt. Negligence in the keeper of the ferry or his 
servants, in conducting the boat with the property 
of Rogers on board, was want of the attention re. 
quired by the lawful condition of the bond. 

The other questions, of which we have to take no 
tice, are, 1st, that the verdict is defective, in not find- 
ing the debt, as well as assessing damages; 2nd, 
that the judgment is erroneous, in being for the da- 
mages only, which the jury had assessed. 

For any recovery upon a bond of a keeper of a 
public ferry, the act of eighteen hundred and tweb- 
ty-one, directs such a judgment to be rendered, as 
the one in this case, and there is no defect in the 
verdict, for not finding that, for which there ought 

tAik. Dig. Not to have been a judgment.t 

ms As this act, as well as that of eighteen hundred 
and twenty-four, which is a copy of the statute ol 
8 and 9 W. 3, for the regulation of the proceedings 
in actions upon bonds with collateral conditions 
are both contained in Aikin’s Digest, which has 
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been established by law, each of the statutes must 
be allowed some effect. 
y,To give the act of eighteen hundred and twenty- 
one the effect which we ascribe to it in this case, 
will limit but little, the operation of the act of eigh- 
teen hundred twenty-four. 

Let the judgment be affirmed. 


SALTMARSH VS BEENE. 


Question as to a purchase of property by a trustee ; and 
as to agreements thereto. 


1. A trustee employed or appointed to sell an estate, can not, 
either directly or indirectly, effect a purchase of the property 
sold, for himself. 

2. Thus, where one, being appointed a commissioner by the Or- 
phans’ Court, to sell real estate, entered into an agreement 
with another, whereby the estate should be purchased by the 
latter, and afterwards divided,—on refusal of the buyer to 
convey, Chancery refused to enforce the agreement. 


In error to the Circuit Court of Dallas, on a de- 
cree of the Chancery side of that Court. 

Tn this case Allanson Saltmarsh exhibited a bill in 
Chancery, against Jesse Beene; which set forth that, 
op or about the first day of February A. D. eighteen- 
hundred and thirty, orator agreed with defendant, 
in writing, that defendant, for the mutual benefit of 
the parties, should purchase a certain tract of land, 
kuown as the S. E. quarter of section of thirty-five, 
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township sixteen, range nine; that, in pnrsuance of 
said agreement, on the said first day of February, 
aforesaid, at a sale by auction, had under due course 
of law, for the benefit of the heirs of ‘Thomas Ew- 
ing, the said defendant bid off the aforesaid land— 
That subsequently, orator and defendant executeda 
joint note, for the price of the lands, and titles were 
made to defendant; that by said agreement, orator 
Was to receive possession of the west half of said 
quarter section, and defendant the east half thereof 
That, when an adjustment had been made, in rela- 
tion to the relative value of the two tracts, defen- 
dant refused to make the title agreed upon, until ora- 
tor should agree to a reservation in the deed, ofa 
road, which defendant insisted should be granted up- 
on the lands allotted, under the agreement to ora- 
tor, and which he insisted should be inserted in the 
deed. ‘The bill, therefore, prayed an enforcement of 
the agreement. 
This was the agreement referred to in the bill. 


“A. Saltmarsh and J.. Beene agree to buy the 
S. E. quarter of section thirty-five, township six- 
teen, range nine, at S. B. Ewing’s sale this day, to 
be made, and when purchased, they are to divide 
the same, allowing Beene the east half of said quar- 
ter, at a price according to ils relative value, when 
compared with the west half of the same quarter— 
the purchase price to govern; and A. Saltmarsh to 
pay as much more as his half is worth more than 
Beene’s. Ist February, 1830. 

‘a. SALTMARSH. 
“J. BEENE.” 
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A supplemental bill filed in the cause, shewed, 
that Beene had commenced an action at law against 
orator for a trespass on the lands, and prayed an in- 
junction : which was granted. 

The answer of Beene admitted signing the writ- 
ing, but contended it was not delivered to complain- 
at. It set forth, further, that complainant, with 
thers, had been appointed by the judge of the Or- 
phans’ Court, commissioner to effect a sale of the 
lands in question—which were part of the real es- 
tate of Thomas Ewing: that Saltmarsh was offer- 
ed and received as his surety; and that he had dis- 
charged the note himselfi—That long oxen to the 
sid purchase, defendant had wished to purchase the 
whole of the lands aforesaid, for a healthy residence 
fr his family —That, with a view to the improve- 
ment of his portion of the land, he retained the privi- 
lege, verbally, at the time of signing the said agrec- 
ment, of opening a road along the dividing line be- 
tween the east and west halves ef said quarter sec- 
tion of Jand—that, to this complainant assented.— 
That, after the sale, respondent proceeded to draw 
aconveyance, reserving the road aforesaid, which 

ie proposed to execute to complainant; but, that 
sasdainent refused to accept it, on account of the 
reservation of said road. ‘he answer then insisted 
0 being discharged from any obligation to convey: 
and averred want of consideration, estoppel of com- 
plainant from his deed as commissioner, &c. 

After testimony taken in the cause, not necessary 
here to be inserted, the cause came on for hearing, 
and the Chancellor dismissed the bill, at the costs 
of complainant, and he tock a writ of error. 
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Peck, for the plaintiff in error. 
Clark, contra. 


It was said, for the plaintiff in error— 

First.—Is the agreement of the first of Februa 
ry; eighteen hundred and thirty, a sufficient contract 
to'bind the parties? A contract is the {mutual as 
sent of two or more persons, competent to contract, 
founded on a sufficient or legal motive, inducement 
or consideration, to perform some legal act, &c— 
Chit. on Con. 2, 3. 

It will not be objected, I presume, that the partie 
Were not competent to contract; nor that they did 
not, in fact, contract. The question then arises— 
was there a sufficient legal motive or consideration! 
In the first place, Linsist, that the mutual undertak 
ing to purchase and divide, exhibits both a legal mo- 
tive, and a sufficient consideration —Chit. on Con 
tracts, 16. 

Chancellor Kent says, “A mutual promise amounts 
to a sufficient consideration, provided the mutual 
promises be concurrent in point of time, and in that 
case, the one promise is a good consideration for the 
other.’ —2 Kent’s Com. 365. 

This agreement is signed by both the parties, ev 
dently shewing that they considered it as imposing 
mutual obligations. The promises are reciprocal 
and agree in point of time. Ist. The parties agret 
to purchase a certain piece of land together: 2d. Whet 
purchased, they agree to divide the same: 3d. h 
this division it is agreed that the complainant shal 
have the West, and the respondent the East hal 
thereof; and, inasmuch as the complainant’s pat! 
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was esteemed to be more valuable than the respon- 
lent’s, it is further agreed, that this difference in va- 
lwe shall be adjusted between them, having refer- 
ence to the purchase price, as the criterion or rule, 
by which such adjustment was to be made, &c. 

In this agreement, therefore, it is believed, is em- 
braced all the necessary constituent parts of a per- 
fect contract.—Roberts on Frauds, p. 117, note 58, 
and the cases there cited. 

Secondly—The agreement in this case has been 
partly performed—the purchase was made. The 
parties divided the land, run out and marked the di- 
vision line. The complainant was let into the pos- 
session—enjoyed that possession for several years, 
and made valuable improvements, and the relative 
value of the two parts was settled and adjusted be- 
tween the parties. These acts of part performance, 
even had the contract not been in writing, would 
have taken it out of the statute of frauds, and enti- 
led the complainant to a specific performance.— 
Roberts on Frauds, 137 to 140. 

The complainant has complied, or rather has of: 
fred to comply with the agreement, in ail things, 
mhis part. The tender charged in the bill is ful- 
ly proved by the testimony of both Paul and Perry. 

Thirdly —-Let us now inquire, whether any sub- 
stantial objection can be urged to the execution of 
this agreement, on the ground that it was made in 
violation of some rule of law; or is contrary to pub- 
lie policy. 

1. The respondent, in substance insists, that, in as 
much as the complainant was one of the commis- 
Sioners, he could not, therefore, become either direct- 
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ly or indirectly, a purchaser at his own sale. This 

Court, however, has not objected to such pu . i ises 
unless evidence of fraud or unfairness appears— 
Gayle et al. vs Singl ton, 1 Stewart, 567; Brannan 
et al. vs Oliver, 2 Stewart, 47, and the cases there 
cited; 1 Dess.153. Inthe case of Jackson vs Wool- 
sey, 11 Johns. Rep. 456, 508, mar. the validity of a 
purchase by a guardian ad lem, at a sale by com. 
missioners, pursuant to an order of Court, came in 
question. It was objected, that a purchase by the 
guardian was iliegal and void, but the Cou 
“The guardian having purchased the premises, does 
not affect the proceedings; nor can they, on that ae- 
count, be deemed fraudulent. It was a public sale 
to the highest bidder, authorised by statute, and un- 
der the sanction and inspection of a Court. Without 
circumstances of direct fraud, therefore, to’ support 
such an allegation, the deed is valid in law.” 

Guardians exercise a peculiarly delicate and im- 
portant trust—-they act for those who, from their m- 
nority, are supposed to want that judgment and dis- 
cretion necessary to protect their own rights. Yet, 
even they, under certain circumstances are permit 
ted to purchase their wards’ estate. 

_ The English rule, which declares that a sale, when 
the trustee to sell is the purchaser, is, as it regards 
the cestu? que trust, ipso jure, void, has not been ad- 
hered to strictly, in this country. ‘The cases refet- 
red to by the Court, in the case of Brannan et al. vs 
Oliver, shew, that the highest American tribunals 
have, in many instances, found it necessary to de- 
part from the strictness of this rule. At any rate, 
this can not be made an available objection, nor do 
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we any where find it so, in a contest between third 
nersvias.—Oo Jolins. } ; Jackson vs VanDaljsen, and 


note, (2) 48. On an application by the cestus que 


trust the Chancellor will set aside the sale. This 
shews that such a sale is not void, but voidable, only, 
at the instance of the party supposed to be injured. 
Daviue vs Fanning et al. 2 Johns. Ch. Rep. 252; Gal- 
lati vs Cunningham, 8 Cowen, 361, 370, 376, 77, 78. 

2. Another objection, which will probably be 
raised, is, that the agreement is in fraud of auction 
sales, and therefore void in consideration of public 
policy. I readily admit, that an agreement to pre- 
vent, or put down competition at a public auction, 
would be contrary to morality and sound policy, and 
should not he enforced; but this is not such an 
agreement. ‘Tlie object was not to prevent, nor in- 
deed did it prevent, competition. Here was a quar- 
ter section of land to be sold, in one piece. The 
complainant wanted one half, and the respondent 
wanted the other, and neither wanted the whole.— 
The manifest tendency of this agreement, therefore, 
was to enhance the price at the sale: for, without 
this agreement, it may fairly be presumed, neither 
would have been willing to bid a fair price for the 
whole tract. No certain amount was fixed beyond 
which they would not bid. 

This agreement does not fall within the principle 
decided in the case of Carrington vs Caller, 2 Stew- 
art, 175. There the avowed object of the sgreement 
Was an association for the purpose of putting down 
competition at a public sale. Nor do the cases there 
cited oppose the correctness of this agreement. Fur- 
thermore, ought the respondent be permitted to take 

4P 2 








290 


CASES DETERMINED 


nnhtiignnbnnenmncitmnenimininmmmstenniin 
SALT LHS TS DREENE. 





ye 


shelter under this principle to avoid the execution of 


into possession, and with the respondent’s permission, 
made valuable improvements? 


COLLIER, J.—This cause comes up by appeal 
from the Equity side of the Circuit Court of Dallas 
County. 

From the record we learn that the plaintiff here, 
together with two other individuals, were appointed 
commissioners, by the judge of tho County Court of 
that County, to sell at public auction the real estate 
of Thomas Ewing, deceased. That both the plain- 
tiff and defendant being desirous to purchase, the 
one the west and the other the east half of a quar- 
ter section of land, belonging to the estate, on the 
day of, and immediately preceding the sale they 
agreed in writing to purchase the quarter section, 
and divide it by assigning each to the other, the part 
respectively stipulated for in their agreement. At 
the commissioners’ sale, Beene became the purchas- 
er, complied with the terms of sale, and received a 
deed, executed by all the commissioners. After- 
wards, being called upon to execute his contract, by 
making a deed for the west half, to the plaintiff, he 
refused to do so, but with a reservation of a right of 
way through the same. The plaintiff declining to 
yield to this requisition, the defendant brought an ac- 
tion at law, to eject him from the possession, which he 
had before acquired. And thereupon the plaintiff 
filed his bill to enjoin a trial at law, and to compel 
the defendant to perform his contract by executing 
a deed. 

The argument of this cause has taken a wide 
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the view we shall take of it. The irst question 
which naturally evhanint itself, is iais—has the 
plaintiff acquired a right, by his co.tract with the 
defendant, which a Court of equity will regard and 
protect? ‘This must depend upon his right to pur- 
chase at the commissioners’ sale. By the civil law, 
the same person cannot be both buyer and seller 
“because, if he were permitted to be thé purchaser, 
his duty and his interest would stand in direct op- 
position : for, as the representative of the owner, it 
would be his duty to bargain for the highest price, 
while, as purehi iser, it would be his interest to give 
the lowest.” For these reasons, and to guard against 
frauds, which, in many instances would be beyond 
human detection, that law inhibited purchases by 
persons thus circumstanced. 

This ruleof the civil law is practised upon in 
our Courts of Equity, and aba dl to trustees, agents, 
and generally to all persons who have been employ- 
ed in a confidential character in relation to property. 
Whichcote vs Lawrence ;* nie llvs Walker;t Lis-*3. ¥eo-§- 
ler vs Lister;t Green vs Winter:§ Crom vs Ballard;| 7 ek ir. 
Lord Hardwic: vs Vernon;y Ex — gs gp x 678 


— ‘ re t6 ib. csi. 
Ex par le Lacey; rt Ovwenvs F oullke r EF “& par lé §1John.Ch 


ee | a i ee See ae» a Fo itt Rep. 27. 
James ;$§ Parkist vs Alexander.\\\ IsBy0.C.C 
And it is immaterial, whether the sale be madel!7_ - 

‘ Bee 4 Ves. jr. 

privately or at public auction, the reason of the rule ill. 
: *5ib. 707 


Sas strong in the one case as the other; though the seein aan 
Hanerac fn oe Te eréstel ee ae ee «  ttib.630n 
chances for detection would be more favorable IN & sib. 337 
the latter, than the former, if any unfairness were lllil Johns. 
5 Ch. R.394 

Vide also, 1 Story’s Equity, 317, 18, and 19, and the cases there collected. 
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practiced by the purchaser. See the eo i the 
gy Parl York Buildings Company vs M’ Kenzie. 
Ea. Nor does it make any difference though there bea 
plurality of trustees——-A sale by one trustee to his 
tl 7 -& co- trustee, is illegal—Ringold et al. vs Ringold et alt 


Gill, 
‘Each owes to his situation the same dut atl] do, 
and is, therefore not perimitted to do any act whieh 
may tempt him from its honest performance, or give 


him an interest adverse to his constituent. 
It isa well established rule of law, that a man ean 
not do, indirecily, /iut which it is unlawful to do, di: 
rectly. If, then, the plaintiff could not have purchas- 
ed at the commissioners’ sale, (of which we have nm 
doubt,) it was certainly incompetent for him to have 
purchased through the agency of the defendant. Such 
a purchase is obnoxious to every objection that could 
be urged against a purchase by the plainti‘l, directly, 
with a force increased, by the increased difficulty of 
detecting any unfairness in the sale. While a trus 
tee is restrained from purchasing at a sale made by 
himself, in that character, either personally, ot 
through the intervention of an agent, he can not, at 
or naa sale, become the agent of a purchaser.t Ez 
§10 Ves. jr parte Bennett.§ 
_ The doctrine as to purchases by agents or per 
sons exercising a confidential character, is founded 
rather upon general principles, than upon a state o! 
facts as applicable to any particular case. In @ 
li8 Ves. jr. parte James,|| it was decided that the purchase was 
og not permitted in any case, however honest the cil 
cumstances; the general interests of justice requil- 
ing it to be destroyed in every instance—no Court 
being equal to the investigation and ascertainment of 
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the truth in much the greater number ofcases, Lord 

Rosslyn was of an opinion, that to authorise ihe sale 

to be set aside, it should be shewn that the agent or 

trustee had gained an advantage by the purchase— — 

Whichcote vs: Lawrence.* But the correctness of 

Lord Rosslyn’s opinion is denied by Lord Eldon, in 

the cases of ex parte James and ex parte Bennett, al- 

ready cited. And the true rule now recognised in 

the Courts of Chancery, both in England and this 

country, is that laid down in Lord Alvaniey, in Camp- 

bell vs Walker,t that a trustee purchasing the trusts iv. 6s0 

property, is liable to have the purchase set aside, if 

in any reasonable time thereafter, the cestua que trust 

makes known his dissatisfaction.+ fa 317-36 
if the general interests of justice inhibit the (1-#4 

purchase of the trust property by the trustee, fred. 

either by himself or an agent, it follows neces- 

sarily that he cannot purchase jointly with ano- 

lay 


. 


we 


ther. ‘The plaintiff, by whatever name he 1 
be technically designated, must be regarded in equi- 
ty, as a trustee, subject to all the rules of law that 
are applicable to purchases made by individuals 
standing in that character, Anda purchase made 
by the defendant for the joint benefit of himself and 
the plaintiff, may be considered as if made by the 
plaintiff himself, if it were necessary. Ifa trustee 
purchases the trust property, and receives the proper 
evidences of title, his tithe will prevail against all 
strangers, and he may re-claim the property if dis- 
possessed, or may maintain an action for any injury 
it sustains. But he cannot enforce a contract enter- 
ed into, in contemplation ofa purchase which is sub- 
sequently made. ‘The policy of the law forbids the 
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trustee from speculating upon the confidence reposed enfc 

in him; and by removing temptation makes him ip the 

capable of doing so; and equily can never enforce a lens 

contract, denounced by the policy of the law, the i 

more especially when the public interest does notde Fy 

mand relief. tn 

In treating of agreements in fraud of the policy of a 

the law, Mr. Justice Story, in his Treatese on Equity, the 

says: “In general, (for it is not universally true) a 

where parties are concerned in illegal agreements or wr 

other transactions, whether they are mala prohilita, T 

or mala in se, Courts of Equity, following the rule of oft 

law, as to participators in a common crime, will not, adit 

at present, interpose to grant any relie{—upon the Fag 

known maxim i pare deliclo potior est conditio de- of 

Sendentis et possidentis.” Vhe exceptions to the ge be 

neral rule, are found to be cases where the public he 

interest would be promoted by granting relief: and tie 

then it is given to the public through the par pra 

ty. As coming within the exception, may be env i 

merated contracts violative of the laws to prevent “ 

usury, gaming, &c. ‘There, the policy of the State J 

demands relief. ‘The learned author just cited re- bra 

marks—* The old cases often gave relief, both at J ..), 

Law and in Equity, where the party would other f 4, 

? wise derive an advantage from his iniquity: but the J... 

modern doctrine has adopted a more severely just, pro 

and probably politic and moral rule, which is to leave at 

* 1 Story’s the parties where it finds them; giving no relief, and a 
Eq. 295, °6 Se Oi alll 

and ’e,a dno countenance to claims of this sort.”* ‘To the same Fp 

fr notes, effect are Carrington vs Caller, and Holder vs Meggt | ., 

— son.t ms 


Influenced by these considerations, we are brought 
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to the conclusion that ifWs incompetent for equity to 
enforce the performance of the agreement set up by 
the bill, and must therefore leave the plaintiff, in the 
a sole reli- 


74 


language of a very great Judge, to 
ance upon personal honor.” 

In attaining this conclusion, we have not thought 
itnecessary to consider the discretionary power ex- 
ecised by Courts of Equity, upon applications for 
the specific performance of contracts, but have placed 
our decision upon the ground of the invalidity of the 
agreement. 

In the case of Brannan, et al vs Oliver,* in Some "2 Stewart 
of the reasoning employ ed in favor of the right of an 
administrator to pure hase at a sale of the intestate’s 
estate, the Court may seem to countenance the right 
of every description of trustee to purchase the pro- 
perty of his cestui que trust, when sold under an or- 
der of Court, and at public auction. But the grave- 
men of the argument employed, is this, that it was a 
practice of long continuance in this State, for execu- 
tors and administrators to purchase at sales of the 
estates they represented, and that incalculable injury 
would result from a decision in opposition to that 
practice. And further, that the widow or some near 
relative was most usually the personal representa- 
live, and solicitous to purchase some portion of the 
estate, and unless allowed to do so drectly, would 
procure some third person to become the purchaser, 
under such circumstances as to prevent detection, 
and procure through him the ownership. Neither of 
Which yeasons, have any application to one circum- 
stanced as the plaintiff. So muchas was said in that 
tase, touching sales atauction under the order and su- 








296 


v=. 


CASES DETERMINED 





SALTMARSH US$ BEEN'?. 


pervision of a Court, was int&ided Rot to justify ade 
parture from the strict rule; but to shew that ade 
parture, to which we were forced, in order to pre 
vent the unsettling of titles and consequent litiga. 
tion, was the less to be regretted in such a case; the 
opportunities for the detection of fraud being more fa- 
vorable than where the sale was private. It may be 
very weil to remark further in regard to that case, 
that it does not determine the right of all administra. 
tors and executors to purchase, but only such as 
have an interest coupled with the trust. It is not pre. 
tended that the plaintiffs’ was morethana naked trust, 
The decree is affirmed. 


GOLDTHWAITE, J., not sitting. 
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As to the specific execution, in Chancery, of parol con- 
tra ts, for the sale of lands. 


As to compensation, in such cases, for improvements. 


1, Chancery will not lend its aid to enforce the specific perform- 
ance of parol contracts for the sale of lands, where the proof 
ofthe terms ofthe agreement is uncertain and contradictory ; 
or where the agreement proved, does not correspond with the 
allegations of the bill. 

2. Time may become an essential ingredient in the perform- 
ance of a contract, for the sale of lands, so far as its specific 
enforcement in a Court of Equity is concerned. 

3, Thus, where it appears that a party seeking tocompel a specific 
performance of a parol agreement, for the sale of lands, has 
failed to execute his part of the contract, at the day, without 
excuse on his own part, or the assent of the other party, to 
the delay, Chancery will not relieve him. 

4. Thus, where A, in December, 1833, made a parol agree- 
ment with B, for the purchase of lands, which B was to pur- 
chase of an Indian reservee, under which contract B received 
ahorse valued at one hundred dollars, and was also to receive 
one hundred dollars in December, cighteeen hundred and thir- 
ty-four, and the like sum in December 1835, and in December 
1836 ; and after B did purchase, A entered upon the land and 
made improvements, but made no offer of payment until January 
or February 1835,(except an offer of the notes ofa third person 
due several years after the agreement was made,) and the 
contract as disclosed by the bill was uncertain and contradic- 
tory, and altogether disproved by the answer and proof ;—a 
bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:--but without preju- 

dice to an action at law, or suit in equity to recover back mo- 

hey or property delivered upon the faith of the agreement. 


2. Where a parol contract for the sale and purchase of lands is 


AP, 38 
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made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements—though 
the specific execution of the agreement may not be enforced 
in equity, either because the agreement is imperfect, or its 
precise terms cannot appear,—Chancery will yet decree a 
pecuniary compensation, equivalent to the improvements 
made by the vendee. 

6. But, where one applies for the protection of Equity in enfore- 
ing a specific execution of a parol agreement for the sale 0; 
lands, and the answer and proofs disprove the case stated in 

_the bill; and it appears that the party seeking the interposi- 
tion of Chancery, has failed to comply with the terms of the 
contract, but is in default, and that the contract cannot be en- 
forced,—Chancery will not decree compensation for improvée- 
ments. 


In error to a decree in Chancery, of the Circuit 
Court of Talladega. 

This was a bill in Chancery, filed in the Circuit 
Cuurt of Talladega, by Joshua Lyon; and its object 
was to enforce the specific execution of a parol agree- 
ment for the sale of lands. 

The bill stated that on the twenty-sixth day of 
December, A. D. eighteen hundred and_ thirty-three, 
he contracted by parol with Thomas Goodwin, the 
defendant, for the purchase of the south half of sec- 
tion fifteen, in township seventeen, of range six— 
That by the terms of the said contract, the said 
Goodwin was to receive of the complainant, a horse 
estimated at the price of one hundred dollars, and 
the additional sum of four hundred dollars, payable 
as follows :—one hundred dollars, payable on the 
twenty-fifth day of December, eighteen hundred and 
thirty-four; one hundred and fifty dollars, on the 
twenty-fifth day of December, eighteen hundred and 
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thirty-five ; and one hundred and fifty dollars, on the 
twenty-fifth day of December, eighteen hundred and 
thirty-six: that accordingly, the said Goodwin was 
put in possession of the horse. The bill stated fur- 
ther, that the landsthus agreed to be purchased, were 
the reservation.of an Indian, and that Goodwin had 
contracted with him for the purchase thereof, so soon 
as the formality of his location, under the Indian 
treaty had been completed. That it was however, 
agreed, that if the Indian was not located upon this 
particular tract of land, Goodwin was to discharge 
complainant from the payment of the aforesaid sum 
of four hundred dollars—retaining the horse for his 
trouble. That in January, eighteen hundred and 
thirty-four, complainant took possession of the said 
lands, and proceeded to make extensive improve- 
ments thereon. ‘That in the month of January, eigh- 
teen hundred and thirty-four, complainant turned over 
to defendant, two hundred dollars in the notes of one 
Steed, which were to fall due about the time complain- 
ant’s payments were to be made; which notes were 
received by defendant in part consideration of the 
aforesaid sale of the said Jands. The bill then pro- 
ceeded to allege, that the Indian had been regularly 
located upon the said lands; that he sold the same to 
Goodwin, and that the contract to the latter had been 
regularly certified and approved, as required under 
the treaty. That the lands having risen greatly in 
value, the said defendant refused to comply with his 
agreement, and make a title to complainant in pur- 
suance thereof. That on the twenty-fifth December, 
eighteen hundred and thirty-four, complainant had 
made a tender to complainant’s wife, of the remain- 








300 


i id 


CASES DETERMINED 


. ss nied aiaentimieniialatini xs . x 


GOODWIN U3 LYON, 


———__—_—_—_——_— ——— —— - 








ing two hundred dollars, and afterwards, in eighteen 
hundred and thirty-five, a like tender to defendant of 
the same amount, demanding the title aforesaid— 
And the bill therefore prayed an enforcement of the 
contract, &c. 

The answer of the defendant averred, that he had 
undertaken to sell to the complainant for the horse, 
mentioned in the bill, an émprovement, upon the lands 
specified: that 1t was understood, when possession 
passed to the complainant, that nothing more than 
the right of occupancy was conveyed. He denied, 
that any such contract as stated in complainant’ 
bill, was made; but stated that he agreed to let 
complainant have the land, if complainant would 
advance him two hundred dollars, to enable him to 
complete a contemplated purchase with the Indian, 
before mentioned; but he denied that any payment 
had been made to him. That two notes, drawa by 
Steed, were delivered to defendant by complainant; 
but they were only intended to secure, collaterally, 
a distinct debt, due to defendant by complainant— 

efendant further, denied a tender—stated that if 
made he would have refused it, as the complainant 
had never furnished the amount of money stipu 
lated, and defendant had purchased the lands, and 
paid for them, with his own funds, and for his own 
purposes. He: therefore, prayed to be discharged, 
Ke. 

The proof taken in the case established the facts, 
of an offer to pay, on the part of the complainant, 
two hundred dollars, in eighteen hundred and thirty- 
five, if defendant would make the title—that the 
horse was delivered, and that defendant had procur- 
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ed the title from the Indian.. ‘That the land had ris- 
en considerably in vaiue. ‘Phat defendant frequent- 
lyacknowledged havi maae the contract for a sale 
of the land—two | lred dollars to be paid when 
the land was located, and two hundred dollars, in 
subsequent instalments,—and, that he had received 
the horse, as the first payment, subject to the condi- 
tion, that if he failed in procuring the Indian right, 
the horse was to be retained, for his trouble 


The depositions taken by the defendant, also es- 
tablished the fact, that the horse was civen for the 
claim only—and that if the money was not subse- 
quently paid by com] ainant, it was to be no bar- 
gain: and semen substantiated the allegations 
made in the answer. 

The Chancellor, on hearing, decreed in favor of the 
complainant — vesting defendant’s interest in the 
land in complainant, and creating a lien on the same, 
in favor of the payments agreed to be paid by com- 
plainant. From this decree the d 
writ of error. 


fendant took his 


Chilton, for the plaintiff in error. 
Peck, contra. 


COLLIER, J— The defendant in error ‘filed his 
bill against the plaintiff, for the specific performance 


sale of land. 


of a parol agreement, for the s 

In the bill it is stated that the parties made an 
agreement for the purchase and =? of a half sec- 
tion of land, situate in the Coosa land district, on 
the twenty-sixth of December, eighteen hundred and 
thirty-three, by which the plaintiff received of the 
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defendant, a horse, estimated at one hundred dollars 
and was to receive one hundred dollars on the twep. 
ty-fifth December, eighteen hundred and thirty-four; 
one hundred and fifty dollars, on the twenty-fifth of 
December, eighteen hundred and thirty-five; and 
the further sum of one hundred and fifty dollars, on 
the twenty-fifth of December, eighteen hundred and 
thirty-six. In consideration of which the plaintif 
stipulated to purchase the haff section of land in con. 
troversy, of the Indian reservee, (who was expected 
to be located thereon, under the treaty of eighteen 
hundred and thirty-two,) if he could do so, and con- 
vey the title therein to the defendant. If the pur. 
chase could not be made of the Indian, the plaintiff 
was to retain the horse, for his trouble, and the de 
fendant to pay nothing further. 

The bill then alleges the location of the Indian; 
the purchase of him, by the plaintiff; the certif- 
cate of his deed, by the government agent, and its 
approval by the President. It is further stated, that 
in faith of the agreement, the defendant entered up- 
on, and made valuable improvements on the land; and 
that the defendant paid the plaintiff two hundred 
dollars, in‘the notes of one Steed: and, in January, 
or February, eigteen hundred and thirty-five, tender- 
ed him two hundred dollars, and demanded a title, 
which was refused. 

The answer denies the agreement set out by the 
bill—states that the respondent sold to the complainant 
an improvement, which be owned, on the half section 
of land, designated in the bill, for a horse, estimated 
at one hundred dollars ; and at the same time agreed 
with him, that if he purchased the land, of the In 
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dian reservee, he would convey the title to him, up- 
on complainant’s paying two hundred dollars, to en- 
able him to complete the purchase from the reservee; 
and two hundred dollars, in some short time thereaf- 
ter—either of which sums the defendant denies the 
receipt of. He admits that he received two notes, 
for the payment of one hundred dollars each, on 
Steed; but insists that they were delivered to him, 
as a collateral security, for a note of one hundred 
dollars, which respondent held on complainant, due 
some time previous to the notes of Steed. 

Respondent admits that he refused to receive what 
complainant informed him was two hundred dollars, 
inspecie, for the reason that the payments were not 
made by him, as he had stipulated to do. 

The answer admits the possession of the complain- 
ant, and improvements made by him, yet relies upon 
the statute of frauds, as a bar to relief. 

The depositions taken at the instance of the com- 
plainant, tend to prove a contract for the sale of the 
particular land in dispute ; but the terms are stated 
by none of the witnesses, so as to enable us to deter- 
mine what they were. David Conner, in his deposi- 
tion, states that he understood the land was to be 
paid for by complainant, in eighteen hundred and 
thirty-four, eighteen hundred and thirty-five, and 
eighteen hundred and thirty-six ; but how much each 
payment was to be, and what time in each year to 
be made, we are not informed—Yet, the witness 
comes nearer to proving the precise terms of a con- 
tract, than any one examined by the complainant. 

It appears sufficiently, that the sum to be given for 
the land, if purchased by the complainant, was four 
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hundred dollars, exciusive of the sum at which the 
horse was estimated—that the respondent became 
the vurchaser of the Indian reservee, and had the 
contract certified to him, in the spring of cighteep 
hundred and thirty-four. 

For the respondent, the deposition of Jesse Duren, 
(a witness to whom both parties communicated the 

’ terms of their agreement,) proves the contract to 
have been such as the respondent discloses in his an- 
swer—-that the parties repeated the agreement in 
his presence, that he might bear witness to it. This 
witness is sustained by several others, whose testi- 
mony was taken by the respondent. 

In considering the errors assigned, three promi- 
nent questions present themseives. 

First—Has the defendant in error made out, by 
proof, the agreement, the specific performance of 
which is sought by the bill to be enforced ? 

Sevond—If the case stated in the bill is not made 
out by proof, would the defendant, if his bill embrae- 
ed the agreement disclosed in the answer and proved 
by the depositions, be entitled to a specific perform: 
ance ? 

Third—tIf the defendant is not entitled to a speck 
fic performance of the agreement, should the Circuit 
Court have awarded an issue o! "quantum damnifica- 
tus, to ascertain the value of permanent improve 
ments, with a view to decree him a pecuniary com 
pensation for these ? 

1. We have already said that the d 
by the defendant in error, tend tos! 

for the sale and purchase of the land in controversy. 
; This agreement was conditional, depending upon the 
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purchase by the plaintiff of the Indvan reservee. This 
purchase was effected; so that the agreement be- 
came absolute; yetits terms are not shewn by proof, 
and as set forth in the bill, positively denied by the 
answer. It is true that the price agreed to be paid, 
isproved; but there is nothing in the record from 
which we can determine what was the credit, the 
times a Aang and what the ar mount of each pay- 
ment. Without satisfactory proof to these points, 
how is it possi ‘ble for the Courts to ascertain what 


was the entire agreement between the p arties—and 


unless this shall be known, how can it adjudge its 
specific execution ? 

The part performance of a verbal agreement be- 
ing shewn, proof aliunde is admissible to show what 
the contract was: but part performance can never 
be held to dispense with evidence of the particular 
terms of the agreement*—and to authorise a decree 35°" 
for its consummation where these do not appear. 

In the case of Rowton vs Rowtont—it was the} Hen & 
opinion of the Court of Appeals of Virginia, that 
where the evidence of a verbal agreement is cntiiny 
dictory, the statute of frauds is especially applicable. 

In the case of Parkhurst vs Van Courtlandt.[—it .) sonch 

was held, that certainty in the proof of the terms of 8-221. 
aparol agreement for the sale of lands, was cssential 
to authorise a decree for a specific performance.— 
That, the Court cannot, and ought not io make lLar- 
gains for parties, or to determine what one party ought 
to give and the other to take; and in the case of a lease, 
whether it ought to be for years or for life or Lves, o 
in fee, and the amount of the rent, and whether poya- 
bein money or in produce, and tn what periods. 


AP 39 
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If there is uncertainty as to the essential terms of 
written contracts, Chancery will not decree a speei. 
fic execution. Do not the same principles and ay. 
thorities which inhibit its interference in such cases 
apply with at least equal force to agreements resting 

*1 Bro. 92. in parol.—Jonham vsChild.* 

The learned Chancellor, in the case of Parkhury 
et al. vs Van Cvurtlandt, remarks, that “ the general 
language of the books is, that performance will not 
take a parol agreement out of the statute, unless the 
terms of the agreement distinctly appear, or are made 

tAmb. 596 out to the satisfaction of the Court.”t To the same 


a ort effect is the case of Phillips vs Thompson: in which 


lef’ Land case it is said to be well settled, that “if a party sets 
at up part performance, to take a parol agreement out 
of the statute, he must shew acts unequivocally re 
ferring to, and resulting from, that agreement.’— 
Again: “There must be no equivocation or uncer. 
tainty in the case ;” if the existence of the contract 
be not made out by clear and satisfactory proof, as 
laid in the bill, there can be no decree for its enforce: 
ment. And further, it is not enough that there be 
evidence of some agreement, but it must be unequivo- 
cal and satisfactory evidence of the particular agree- 
ment charged in the bill. Thecase of Parkhurst, é 
al. vs Van Courtlandt was taken to the Court of Er- 
rors, by appeal, and the Chancellor’s decree there re- 
versed : but without unsettling the principle, that the 
agreement relied on, must be clearly and satisfacto- 
4 Johns. rily proved.{ 
a. In equity, as at law, it is well settled, that the 
allegata et probata must correspond ; and however 


strong may be the proof of a complainant, and how- 
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ever clear his title to the aid of the Court, it is wholly 
immaterial if the allegations of his bill are not in har- 
nony with his testimony—it cannot be received and 


regarded by the Court.—Drury, et al. vs Conner, et 


al* *6 Har. & 
J.288; also 


In regard then to the first question, we think it 4 Eng. con 
dear that the defendant in error has failed to make i 
sod the case stated in his bill, by proof, and that the 
agreement, shewn by the witnesses for the plaintiff, 
isnot admissible, to make out the defendant’s case ; 
for the reason that the allegations of the bill are un- 
suited to it. 

2. Let it be repeated that the contract proved by 
the plaintiff’s witnesses required the defendant to pay 
him two hundred dollars at the time of the certifica- 
tion of his contract of purchase from the Indian, and 
two hundred dollars in some short time thereafter. 
I'time be not an essential ingredient of the contract, 
thedefendant might, upon submitting to perform his 
part of it, call on the plaintiff in equity, to execute it. 

Time may be of the essence of the contract, and 
always is, where it is made so by its terms; and 
someable Chancellors have considered it to be so in 
every case in which the party who seeks relief has 
been in default himself, without any just excuse, or 
any acquiescence or subsequent waiver by the other 


party.T ; : + 2 Story’s 
Lord Loughborough, in the authority last cited, re- Ea. 85,°6, 
note 1.--- 

marks—“ There is nothing of more importance, than Johns.CR 


370---4th 
that the ordinary contracts between man and man y,,, 589, 


which are so necessary in their intercourse with each og by 
dther, should be certain and fixed ; and that it should Bro. 469. 


be certainly known, when a man is bound, and when 
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not. There is a difficulty to comprehend how the 
essentials of a contract should be different in equity 
and at law. [ft is one thing, to say the time is so es- 
sential, that in no case, in which the day has been, 
by any means suffered to clapse, the Court would re- 
lieve against it, and decree performance. ‘The con- 
duct of the parties, inevitable accident, &c., might 
induce the Court to relieve. But it is a different 
thing, to say the appointment of a day, is to have no 
effect at all; and that it is not in the power of the 
parties, to contract, that if the agreement is not ex- 
ecuted at a particular time, they shall be at liberty 
to rescind it. In most of the cases, there have been 
steps taken.” Again,—‘I want a case, to prove, 
that where nothing has been done by the parties, 
this Court will hold, in a contract of buying and sel- 
ling, a rule, that the time is not an essential part of 
the contract, Here, no step had been taken, from 
the day of the sale, for six months after the expira- 
tion of the time at which the contract was to be com- 
pleted. If a given default will not do, what time 
will do? An equity arising out of one’s own ne- 
glect! It is asingular head of equity.” 

This argument, alike distinguished for its perspi- 
cuity and force, induced the Lord Chancellor to con- 
clude, in that case, that, as the vendor had omitted, 
for six months, to complete the purchase, he must 
be considered, after such a long default, to have aban- 
doned the contract. 

As the principle embraced in the question we are 
examining has never been very elaborately consider 
ed in this Court, it may be proper to inquire how it 
stands upon authority. 
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In Milward vs Thanet,* the master of the rolls re- 
marked, that Lord Aevyou was the frst who oppos- 
ed the idea, that a party might come at any time to 
enforce an agreement; and observes, that then, it 
was well understood, that a party cannot come into 
equity, for a specie perfurmauce, unless he had 
shewn himself ready, desirous. prempt and eager. 
In Guest vs Horufray,t the delay was but three ssi. sis. 
months, yet, ina bill fled by the + 
the vendee to accept the title, and perform his part 
of the agreement, the Court held, that as the com- 
plainant had not shewn that he had done all that he 
could, to be ready to carry the agreement into effect, 
atthe time prescribed by its terms, and as the delay 
had never been approved or acquiesced in, the bill 
was dismissed. 
The case of Alley vs Deschamps,{ is analagous, not +13 ib.224 
only in principle, but in its circumstances, to the case 


before us. ‘There, the purchaser filed a bill for a spe- 


‘endor, to compel 


cific performance. ‘The purchase money was to ke 
paid in instalments; the purchaser was put into posses- 
sion. He paid one hundred pounds upon the feoting 
of the contract. ‘The bill was filed before the last 
instalment became due, ‘The respondent, in his an- 
swer, stated that he considered the contract as aban- 
donded. The Lord Chancellor observed, that he 
should take it, that the agreement had net been re- 
linquished; that the complainant had not consented 
torescind it, yet, under the circumstances, there was 
no pretence for decreeing a specific execution ; that 
the bill, under the circumstances, could not be en- 
tertained. It was not permissible, for parties to lie 
by, to ascertain whether the contract was likely to 
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prove a gaining or losing one, and either claim its 
performance or abandon it, according to the event— 
considering the lapse of time as nothing —That but 
one Small payment was made, and nothing proposed, 
until, by a subsequent event, (ie premises became 
much more valuable, than at the time the contract 
took place. 
In the cases of Pincke vs Curtis,* and Fordyce vs 
Paget Ford,{ the delay was brief and acquiesced in by the 
parties who endeavored to take advantage of it. In 
the last case, Lord Alvanley observed, that the Court 
would not lend its aid to enforce the contract in fa- 
vor of a party guilty of gross negligence; and that 
it must not be understood, from that decision, that a 
man was to have his own time to perform his con- 
tract. 
Lord Hardnick held, that it was the duty of a 
Court of equity to relieve against lapse of time in 
the performance of a contract, and especially where 
the non-performance has not arisen by the default of the 
$1Ves 450 parly seeking to have a specific performance.~ It may 
also be laid down as correct, that where one has been 
backward in performing his part of the agreement, 
Equity will not decree a specific performance in bis 
_ favor.§ 
se ~=In the case of Benedict vs Lynch,| the learned 
tiJons-C Chancellor says, it may then be laid down as an ac- 
knowledged rule in Courts of Equity, (and so the 
rule is considered in elementary treatises on this sub- 
TNewland ject{]) that where the party who applies for a speci- 
Seg Lof’ fic performance, has omitted to execute his part of 
Ven. 268 the contract, by the time appointed for that purpose, 
without being able to assign any sufficient justifica- 
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tion or excuse for his delay, and when there is no- 
thing in the acts or conduct of the other party, that 
amounts to an acquiescence in that delay, the Court 
will not compel a specific performance. The rule 
appears to be founded in the soundest principles of 
policy and justice. Its tendency is to uphold good 
faith and punctuality in dealing, &c.” 
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: ._ *1 Con. E. 
In the case of Doloret vs Rothschild,* the Vice cn, r. 303 


Chancellor, in delivering his opinion, says—“ Where 
a Court of Equity holds that time is not of the es- 
sence of a contract, it proceeds upon the principle, 
that having regard to the nature of the subject, time 
is immaterial to the value, and is urged only by way 
of pretence and evasion. But that principle can 
have no application to a case like the present, where, 
from the nature of the subject, the value is exposed 
to daily variation, and a contract which was disad- 
vantageous to the plaintiff, on the first of February, 
and would therefore be declined by him, might be 
highly advantageous to him on the second of Febru- 
ary.” In this case it is also supposed that there 
may be a conditional waiver of the time; and un- 
less the condition has not been complied with, the 
party insisting on time is not precluded. 

We are aware that there are adjudged cases, in 
which it is laid down that time is never of the es- 
sence of a contract, in equity, unless made so by ex- 
press stipulation. As, where it is agreed, that one 
or both the parties shall do such an act or acts, and in 
the event of a non-performance, that the agreement 
be void. These cases can not be adhered to at this 
day—they are incompatible with that morality which 
should be observed in the performance of contracts; 
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and are overruled by the weight of opposing autho- 
rity. 

‘Phe proof shows, that at least eight or ten months 
were sullered to clapse, after the plaintifl’s purchas 
from the Indian was certified, (and when the defen- 
dant should have paid him two hundred dollars,) be- 
fore he made an olier to pay him any part of the 
sum agreed as the value of the land; and then only 
proposed to make a payment of two hundred dollars, 
if adeed was executed, conveying to him the title. 
The defendant was obliged, by his contract, to have 
paid four hundred dollars, before he could demand a 
title, (no time being fixed, when it should be made.) 
The notes of Steed, which, by agreement of the par 


ties are copied, into the record, as part of the evi- 


dence, are for ene hundred dollars each, and are pay- 
able several years after the contract was entered in- 
to, and nearly as long afier defendant’s note to the 
plaintiff, for one hundred dollars, became due. The 
defendant alleges that these notes were received in 
part payment of the purchase money for the land— 
The answer denies it, and insists that they were re- 
ceived asa collateral security for defendant’s note to 
the plaintiff. ‘The answer, in this particular, both ne- 
gatives and avoids the allegations of the bill; but, the 
matter of avoidance occurring simultaneously with 
the reception of the notes, it must be taken to be 
part of the res geste, and as such, evidence for the 
plaintiff. According to this view of the case, the de- 
fendant has not moved in the performance of his 
part of the contract, either by paying money, or of 
fering to pay, but with a requisition he could not 
make. 
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Again—the proof shews, that the land, at the time 
of the purchase from the Indian, was not worth more 
than from three to five hundred dollars, so that the 
defendant’s contract was on fair terms, only, with- 
out being greatly advantageous to him—consequent- 
ly, his anxiety to consummate it could not have been 
so great, then, as at the time of the exhibition of 
his bill, when it had advanced in value at least 
one hundred per cent. ‘The price of lands, in this 
country, We know, as a matter of history, has in- 
creased rapidly, and to an enormous extent, in. the 
last four or five years. 

Had the defendant have performed the agreement, 
om his part with punciuality, as events have shewn, 
the bargain would have been advantageous to him; 
and, in all probability, would not have been disad- 
vantages to the plaintiff, who, it seems, was engag- 
ed in speculation in Indian lands, and could have re- 
invested his money to profit. But, it can not be in- 
dured, that the defendant should lie still, until he 
ascertains that his bargain is beneficial, and then, 
by offering to perform his part, enforce its execu- 
tion. 

So, that whether we adopt the rule as to time, in 
the unqualified terms in which it was laid down, in 
Benedict vs Lynch, or take it as applied in Doloret vs 
Rothschild, it is clear, that it is not competent for the 
defendant to enforce the agreement set up in the an- 
swer, Wethink, however, that the true rule on this 
subject is as we have quoted it from the former case. 
—It is one which can work injury to no person, and 
is calculated to advance integrity and punctuality in 
dealing. 

AP. 10 
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Third.—Having shewn that the defendant in error 
was not entitled to a decree for the specific perform- 
ance of the agreement set out in his bill, because he 
has failed to prove it—and, that the plaintiff denied 
it, by his answer, and set up an agreement very difler- 
ent in its terms, and has proved such to have been 
the agreement of the parties——and, having shewn, 
that Equity would not execute this contract, at the 
suit of the defendant, on account of laches in the per- 
formance of his part of it—it remains, to inquire, 
whether the cause should be remanded, that an issue 
of quantum damnificatus may be awarded. 

Where it appears that a contract for the sale and 
purchase of lands was made, upon the faith of which 
the vendee took possession and made valuable and 
permanent improvements, though he can not coerce 
its specific execution in Equity, either because the 
agreement is imperfect, or its precise terms can not 
be shewn, the bill should be retained, to decree a pe- 
cuniary compensation equivalent to the improve- 
ments. If equity did not afford this redress, the ven- 
dee would sustain an injury, for which he would be 
remediless, or else have a remedy at law, at best 
doubtful and inadequate. 

Chancellor Kent, in the case of Phillips vs Thomp- 





*1Johns. son,* in examining this subject, says—“ I have no 


doubt of the jurisdiction of this Court over this case, 
and that it can cause the damages to be assessed ei- 
ther hy a reference to a master, to inquire into, and 
report them, or by an issue of guantum damnificatus. 


t1 Fonb 38 The case of Denton vs Stewart, before Lord Kenyon, 


ae hy when master of the Rolls, was to this effect.t That 


165, 


and 1 Ves. jr. 329. 
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case Was afterwards approved, and followed by Sir 
William Grant, in Greenaway vs Adams.”’ 

Again—“ 'The cases are numerous, in which the 
Court of Chancery has caused damages to be assess- 
ed, either by an issue, or by a master, at his discre- 
tion. t{—Hedge vs 1s Livera’ d;} Cudd vs Rutter ;§ Erring-+ 


ton vs Aynesley.|| 1 believe, the more usual course, 
where the damages are not a matter of mere com-: 
putation, is by awarding an issue; and, under the 
circumstances of this case, | deem it the more advi- 
sable method.”—Parkhurst vs VanCorilandt.4 


pa t 
“q. Ca. 
ps 1a, pl.7 7 
$1 P.Wms 
570. 


|, [2 Bro.341 


* 1 Johns. 


Ch.R. 273; 


If nothing more appeared in the cause, relating to2Seho, & 


an agreement, than what is stated in the bill, anc 

what may be gathered from the depositions taken by 
the complainant—(in as much as these shew some 
agreement, yet so imperfect that it can not be enfore- 
ed specifically,) we should remand the cause, that an 
inquiry might be made of the value of improvements 
made in faith of its performance. But, when we 
look into the answer, and the depositions taken to 
sustain it, the case assumes a different aspect. The 
contract which they make out, disproves the case 
stated by the bill, and shews an agreement not im- 
perfect in its terms, but one ee can not be enforced 
at the suit of the defendant, because of his neglect, 
in refusing to comply with ¥s stipulations, on his 
part. ‘The contract, then, being relinquished by the 
defendant, the parties are to be remitted back to 
their rights, as if no » contract had ever been made. 
This being the predicament of the defendant, caus- 
ed by his own ee let us inquire if he had enter- 
ed without a license, or even by permission, and made 
improvements, if he could recover their value. 


Lef,. 513. 
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A party can not claim a compensation for a tres- 
pass by himself, on the ground, that the party against 
whom it was committed, had derived a benefit. And 
there is quite as little pretence in favor of a claim 
to compensation, where one, entering under a naked 
license, makes improvement. ‘The defendant comes 
into Court, thus circumstanced,—he can not insist 
on an agreement, either perfect or imperfect, under 
which he expended money or labor, and consequent- 
ly having sustained no damages which the plaintiff 
can be called on to compensate, an issue cannot be 
directed to enquire of the extent of them. 

If the contract be as the plaintiff has maintained 
it to be, or as the defendant insists it was, in either 
case our decree may operate hardly upon the defend- 
ant. Be this as it may, we do not sit here to mould 
and change the principles of law, so as to prevent the 
least amount of individual injury in each case, but 
we endeavor to ascertain and apply these principles, 
So as to be most promotive cf justice in ali: esteem- 
ing it far better, that, in a few cases, loss should be 
sustained, than that general principles, intended to 
control the affairs of an entire community, should be 
made to bend.—Jackson vs Sill,* (by Mr. Justice 
Thompson. ) 

The result of our reflections is, that the decree of 
the Circuit Court must be reversed, and the bill dis- 
missed, without prejudice to an action or actions at 
law, or bill in equity, to recover back money or pro- 
perty paid or delivered upon the faith of an agree- 
ment, for the purchase of the land in dispute. 

And, the defendant, failing to establish a right, it 
is further ordered and decreed, that he pay the costs 
of this Court, and the Circuit Court. 
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ARRINGTON VS HOWELL, 
Practice in the Supreme Court. 


]. This Court will not refuse to render a judgment on certificate, 
where the transcript has not been filed within the three first 
days of the term, merely on affidavits that the case is not 
brought up for delay, and that the Clerk below, is interested, 
and has not sent up the transcript—it not appearing that any 
diligence has been used, to obtain the transcript from the 
clerk. 


A motion was made, by Clark, in this case, for the 
alirmance of the judgment rendered below, on the 
certificate of the clerk of the Circuit Court of Wil- 
cox County. ‘The motion was resisted by Gibbons, 


onthe strength of sundry < 


fidavits, shewing, that 

at the record had been 
made out, and was expected to have been forward- 
ed to this Court—that other records had been sent 


from the same clerk,—that he was a party in inter- 


i 
this was not a delay case—t! 


est in this cause, and retained the record until call- 
ed for, by the plaintiff in error, or his attorney, 
for the purpose of effecting an aflirmance on certifi- 
cate. 


GOLDTHW AITE, J.—These affidavits certainly 
present a strong case, and if the Court could exer- 
tise a discretion, it would be inclined to deny the 
motion; or, having possession of the certificate, to 
award a cerliorart, to complete the record. But the 
statute seems to be imperative. It is to be found in 
Aikin’s Digest,* and provides that the citation, with "Page 256. 
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a —- of the record in the cause, shall be deli. 
vered to the party applying for the writ of error, or 
his, her, or their attorney, to be, by him or them, re. 
turned to the next term of the Supreme Court;” and 
if the record is not fled on or before the third day of 
the Court, it shall be lawful for the Court, on the 
production of the citation served, or a proper. certi- 
ficate, to render a judgment of aflirmanee—* waless 
the plaintiff in error, or some other persor, shell make 
affidavit, that the transcript of the record could not be 
procured from the clerk.’ 

The afiidavits submiited in this cause, seem to admit 
that the record is ready, awaiting an application forit. 
The Court does not wish to be understood zs deciding, 
that application 22 person would be necessary—but, 
that it must be shewn, that the record could not be 
obtained from the clerk, after using ordinary dil- 
gence. Nor is it supposed be the a that its re 
cognition of the strict rule imposed by the statute 
can be productive of hardshis, as it can always grant 
the necessary relief, where it can be shewn, ‘th at the 
record can not be procured: or when it shiall be pro 
duced at a subsequent day in term, 

Motion granted. 
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ay of : ” ‘ 
the As to suits abated in the Supreme Court. 
certi- ; ; — 
ke 1. Where the death of a plaintiffin error is suggested, and no 
ors personal representative afterward appears, the suit will be 
make abated:—but judgment can not, in such case, be rendered 
jot be against the sureties to the writ of error bond. 
dit Porter, of counsel for the defendant in error, mov- 


forit. | ed to abate this suit, and asked for judgment of af- 
ding, | firmance against the sureties to the writ of error 
-but,f bond. And he shewed, by the minutes of Court, 
ot bef that at the last term, the death of the plaintiff in 
dil: | error, had been suggested; and that no personal re- 


sre- J presentative had appeared. 
tute, 
‘rant GOLDTHWAITE, J.—'The death of the plaintiff 
tthe} inerror was suggested at the last term of this Court, 
pro | andno personal representatives have made themselves 
parties to the suit. 
It is now moved by the defendant in error to abate 
the suit, and to render judgment against the securi- 
ties on the writ of error bond. 
The suit must be abated on the authority of the 
case of Evans vs Boggs et al.* but the Court does not* *Minor's R 
think that it is authorised to render a judgment” 
against the securities on the writ of error bend. 
The act of eighteen hundred and fifteen,} Pro- tAik. Digs 


vides, “that in case of dismission or discontinuance 
of the cause, the Supreme Court shall render judg- 
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ment against the principal and security.” And the act 
_. Dig.of eighteen hundred and twenty-six,* provides for 
cases of affirmance, and for cases in which judg. 
ments shall be rendered against the plaintiffs in er- 
ror. 
The case of an abatement of a suit does not 
seem to be provided for, by either of these statutes, 
The latter part of the motion is consequently de- 
nied. | 
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WISWALL VS ROSS and EARLE. 


As to proof and acknowledgment of deeds. 
As to trust deeds, and the assent of the cestur que trust. 
As to evidence rejected by inferior Courts. 


1. That part of the ordinance for the government of the Territory 
of the United States, which authorised estates to be conveyed 
by deeds of release, or bargain and sale, attested by two wit- 
nesses, was repealed, in this State, by implication, by the act of 
1803, respecting conveyances. * 

A deed of lands not attested by witnesses, but acknowledged 
and certified according to the provisions of the act of 1803, is 


8 


as valid asif executed before witnesses, 

Where a deed is executed to one ina trust, it is not essential 
to its validity, that a corporation, or person for whose benefit 
the deed is made, should execute or express an assent to it:— 
in the absence of proof to the contrary, the assent of the be- 
neficiary will be presumed. 

Where a grantor in possession, executes a conveyance to one 
as a trustee, the title ofthe latter, after a sale under the trust 
deed, cannot be defeated by evidence, adduced by a subse- 
quent purchaser from the grantor—that he was in the adverse 
possession of the estate, when sold and conveyed by the 
trustee. 

One taking a mortgage of lands, after the mortgagor has, by 
previous deed, conveyed the same premises to a trustee, for 
the payment of a debt, would under a foreclosure and deed 
under it, take only such interest as the mortgagor has left af- 
ter the trust deed is discharged. 

. Where the competency of matter offered as testimony, de- 
pends upon a fact of which there is no proof, or offer of proof 
—it is not error fora Court to reject it. 

. A sale made by a trustee, under a trust deed to pay debts, 


* Aikin’s Digest, page €8—§1 


4P Al 
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would not be void, because the advertisement of the sale 
omitted to specify the amount of the debt for which the pro- 
perty was sold. 

8. Testimony having any legal effect in a cause, can not, in re- 
spect to its weight, as proving a fact, be determined by the 
Court. But, whether evidence tends to prove what is perti- 
nent to an issue, may properly be considered by the Court. 


On writ of error to the Circuit Court of Mobile. 

This was trespass, to try titles to certain lots of 
land, in the city of Mobile, by Ross and Earle against 
the plaintiff in error; and upon the plea of not guil- 
ty, a verdict and judgment were had ‘for the plain- 
tiffs below. 

By a bill of exceptions, it was shewn—that the 
plaintiffs, to maintain the issue on their part, prode- 
ced, and read in evidence a deed of trust bearing 
date the eighteenth day of March, eighteen hundred 
and twenty-five, between Stephen Chandler, and Re. 
becca, his wife, of the first part, John B. Hazard of 
the second part, and the President, Directors and 
Company of the Tombeckbee Bank, of the third 
part: which deed conveyed from Chandler and his 
wife, to John B. Hazard, in trust, the lands in dis- 
pute in this action, for the purpose of securing to the 
Tombeckbee bank, a certain debt. The deed was 
attested but by one witness, but was acknowledged 
by Chandler and his wife, and admitted to record. 

Wiswall, by his counsel, moved to exclude this 
deed from the jury, but was overruled by the Court. 

Wiswall took a further exception to the deed, 
that it was not signed or sealed by the 'Tombeckbee 
Bank Company. Defendant then produced and of 
fered in evidence, a deed of mortgage, dated thirty- 
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first of May, eighteen hundred twenty-five—whereby 
Chandler conveyed the same premises to the defen- 
dant. And he likewise offered in evidence a Dill 
in equity to foreclose the mortgage——-a decree of 
foreclosure, an order of sale under it, and the deed 
ofthe master in Chancery to the defendant, as the 
purchaser. But all these matters, the Court exclu- 
ded from the jury. 

It appeared in evidence, that other property of 
Chandler had been mortgaged to secure the debt 
due to the bank, which was five thousand dollars, 
due on the seventh June, eighteen hundred and twen- 
y-five, which was sold for the sum of three thousand 
seven hundred and fifty dollars: that the notice of 
the time and place of the sale of the premises in dis- 
pute ia this action, as advertised by Hazard, speci- 
fed all the property ; but did not mention the amount 
of the balance due on the said debt; nor had the 
amount paid been credited on the deed of trust or 
mortgage. 

The defendant, by his counsel, prayed the Court 
to charge the jury—that if the advertisement did 
not show what amount was due by Chandler to the 
bank, the sale was not a fair one; and the plaintiff 
could not recover. ‘io give which charge, the Court 
refused ; and instructed the jury, that the circumstan- 
ces did not amount to unfairness. 

To these matters the defendant filed exceptions. 


Argued by Sadice, for the plaintiff in error. 


HOPKINS, C. J—Upon the trial of this case, in 


‘ 


the Circuit Court of Mobile County, the defendants 
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in error, who were plaintifis in that Court, offered as 
evidence, a deed of trust, made on the eighteenth 
day of March, eighteen hundred and twenty-five, be- 
tween one Stephen Chandler anc his wife, of the 
first part, John B. Hazard, of the second part, 
and the President, Directors and Company of the 
Tombeckbee Bank, of the third part, by which the 
parties of the first part conveyed to Hazard the three 
lots of Jand in controversy between the parties to 
this suit, to secure a debt due from Chandler to the 
Tombeckbee bank. The defendants in error claim- 
ed title to the lots by a purchase of them, made ata 
sale by Hazard, as a trustee, under the deed from 
Chandler and his wife. Wiswall excepted to the 
opinion of the Circuit Court, which overruled his 
motion to reject the deed, as evidence. 

In support of this exception, so much of the ordi- 
nance for the government of the territory of the 
United States, north-west of the river Ohio, is relied 
upon, as authorised estates in that territory to be 
conveyed, by deeds of lease and release, or bargain 
and sale, attested by two witnesses. This part of 
the ordinance was extended, by the articles of ces 
sion and agreement between the United States and 
the State of Georgia, over the territory ceded by the 
latter to the former. 

_ If this part of the ordinance be the law of the 
(State, the deed of Chandler and his wife, which was 
| attested by one witness only, conveyed no interest 
in the lots to Hazard. The title to land can be ac- 
quired, only according to the laws of the country 

where it is situate. 
It was decided by this Court, in the case of Rob- 
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ertson and Barnwell vs Kennedy and Kitchens,* that ,\S@wa" 
the ordinance was superseded by the adoption of the 
constitution of this State. Without determining 
what would have been the effect of the constitution 
upon the ordinance, if the latter had continued in 
force until the former was adopted, we are of opin- 
ion, that the part of the ordinance which is relied up- 
on in this case, was repealed by the statute of eigh- 
teen hundred and three of the Mississippi territory. 
By the terms of the ordinance, this part of it was 
made revocable, by the legislative power of the ter- 
ntory. 

The first section of the act of eighteen hundred 
and three, authorised any Judge of the Superior 
Court of the territory, or any justice of any Court 
of the County in which the land included in any 
deed was situate, to take the acknowledgment of 
the party, who had executed a conveyance of land, 
that such party had signed, sealed and deiivered the 
same, as his voluntary deed. Any such oflicer was 
authorised, also, by the same section, to take the 
proof of the execution of any such deed of one or 
more subscribing witnesses to it. 

It was further enacted, that if a certificate of such 
acknowledgment or proof shall be written upon such 
deed, and signed by the officer before whom the ac- 
knowledgment was made, or the proof was taken, 
then, every such deed, so acknowledged, or proved 
and certified, “shall be received in evidence, in any 
Court of the territory, as if the same were then and 
there produced and proved.” 

Ifa certificate of the proper officer of the grantor’s 
acknowledgment, be not as full and conclusive proof 
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of the execution of the deed as two attesting witness: 
es could make, it is not evidence from which a gran- 
tee can receive any beneiit; if he could not prove 
that two witnesses attested the execution, the proof 
of the grantor’s acknowledgment of the same fact 
would be without any eflect. The acknowledg- 
ment authorised by the statute, is of the execu- 
tion of the deed, and the execution includes ey- 
ery thing necessary to make the deed complete. A 
deed without witnesses, but acknowledged and certi- 
fied xecording to the act of eighteen hundred and 
three, is as valid as it would be with any number.— 
By the seventh section ofthat statute, it was enact- 
ed, that any deed of land made after the passage of 
the act shall be void against a subsequent Lona fide 
purchaser or mortgagee, for a valuable considera- 
tion, not having notice thereof, unless such deed shall 
be acknowledged, or proved and certified, and lodged 
intwelve months after the time of signing, sealing, 
and delivering the same, with the clerk of the proper 
Cuunty Court, to be recorded; provided, that such 
deed shail, as between the parties and their heirs, be 
valid and operative.* ‘This section discloses clearly 
the intention of the Legislature, that a deed made af- 
ter the enactment of the statute, should be as perfect 
without, as with an attesting witness,—if without a 
witness it be acknowledged by the grantor, certified 
and delivered within the time limited, to the clerk of 
the County Court of the proper county, to be record- 
ed, it is valid, not against the grantor and his heirs 
only, but against any subsequent purchaser from him. 
If no such acknowledgment be made, the deed, if its 
execution can be proved according to the Common 
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Law, is binding upon the grantor and his heirs.— 

Statutes enacted since the one of eighteen hundred 

and three, authorise other officers than those which 

have been mentioned, to take and certify acknow- 

ledgments of deeds. ‘I'he enactment in the statute of 

eighteen hundred and three, of what proof should be 

required after its passage, of the execution of a deed, 

is inconsistent with the ordinance. The statute was, 

therefore, we think, a repeal, by implication, of the 

part of the ordinance, upon which the plaintiff in er- 

ror has relied.* Bay ben 
After the execution of the deed of trust, Chandler »—! Pick. 


45—10 ib. 


mortgaged the same premises to the plaintifi in error, ae IE oye 
who shortly afterward obtained a decree for thes7. 7” 
foreclosure of the mortgage, and the sale of the lots. 

At the sale, the plaintiff in error became the purcha- 

ser, and received a conveyance of them ‘from the 
commissioner appointed by the Court to make the 

sale. The mortgage, the judicial proceedings upon 

it,and the deed from the commissioner to Wiswail, 

were offered by him as evidence on the trial of the 

cause, and rejected by the Circuit Court. 

To sustain the exception to the opinion of the 
Court, against the admissibility of these deeds and 
proceedings, as evidence, two positions are relied up- 
on. ‘The first is, that as the deed of trust was not ex- 
ecuted by the President, Directors and Company of 
the Bank, it conveyed no interest to Hazard, the 
trustee, but made him an agent ef Chandler alone, 
with power to sell the premises. 'Ehat, as his autho- 
rity Was not connected with any iii of his own 
in the premises, it was revocable, and was revoked 
by the execution of the mor tgage, before the power 
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was executed. ‘The consequences of this position, if 
it be well taken, would be, that the purchaser from 
the trustee acquired no title, and that the rejected 
deeds were competent testimony to show that Haz- 
ard had no authority to convey the estate when he 
made the deed to his vendee. ‘This view of a trus- 
tee’s power, is opposed by the settled doctrine on the 
subject, which gives to the deed the effect of vest- 
ing the legal estate in the trustee, and neither re- 
quires the corporation or person for whose benefit 
the deed is made, to execute or express his assent to 
it. In the absence of proof to the contrary, the as- 


*11Wheat sent of the beneficiary is presumed.* 


78, 97 
Stewart 9 


lus. 


The otber ground relied upon to show the compe- 
tency of the rejected deeds as evidence, is, that the 
fact could have been proved by them, that the 
plaintiff in error was in the adverse possession of the 
premises, when the trustee sold and conveyed them, 
and that, therefore, the deed of the trustee was void. 

It does not appear from the record, that there was 
any stipulation in the deed of trust to Hazard, that 
Chandler should retain the possession of the lots un- 
til the trustee sold them, or that Wiswall had enter- 
ed upon the premises before they were conveyed by 
Hazard. But, the principle upon which the last 
objection to the deed of Hazard to the defendants 
in error, is founded, does not, inthe opinion of the 
Court, apply to a sale made by a trustee under a 
deed creating the trust, at a time, when the grantor 
in the deed of trust was in the possession of the pre 
mises, which were conveyed to the trustee. A sale 
by a trustee, in such a case, cannot be productive of 
the mischief, which the principle is relied upon to 
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prevent. ‘The application of the principle to such a 
sale would enable a grantor in a deed of trust who was 
left in the possession of the premises, to defeat his 
own conveyance founded upon a valuable and ade- 
quate consideration, by conveying the same estate to 
another person, and putting him in possession with a 
color of title. Authority, as well as what appears to 
us to be reason, exempts such a sale from the OPera- | ix, Rep 
tion of the principle.* 16—5 Am 

Wiswall acquired by his purchase under the decree Dig am 
for the foreclosure of his mortgage, the interest only 
that Chandler had, and which was subject to the 
deed of trust. ‘The decree made in a suit, to which 
Hazard and the Bank were no parties, could not en- 
large the interest of Chandler, change the character 
of his estate, or enable Wiswall to acquire more than 
Chandler had to convey when he executed the mort- 
gage. ‘Che sale of the trustee ascertained that it re- 
quired the whole estate to pay the debt, for the dis- 
charge of which the trust was created, and that there 
was no kind of interest left undisposed of, to which 
the claim of the plaintiff in error could attach. 

It was proved upon the trial of the cause, that for 
the debt of the Bank. which was five thousand dol- 
lars, there was an additional security in a mortgage 
on other property of Chandler. ‘That three thou- 
sand seven hundred and fifty dollars of the debt were 
paid by a sale of the mortgaged property, and that 
the three lots were sold together by the trustee for 
one thousand and fifty dollars. Asa part of the debt 
had been paid before the lots were sold by the trus- 
tee, it has been contended for the plaintiff in error, 
that he hed the right before Hazard executed the 

AP. 42 
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trust, to tender the balance of the debt due to the J ya, 

Bank, and relieve the premises from the incumbrance J jot 

P of the trust. That if he tendered the balance, he J jp. 
was not entitled to any benefit from his act without J oy, 

giving the deeds which he offered in evidence, te | w, 

show that he had the right to do, what it is supposed J sug, 

he may have.done. It does not appear that the plains J op; 


tiff in error offered proof of his having tendered the | wy 
balance of the debt to the Bank, and if he intended 


to show that his mortgage, the judicial proceedings 
upon it, and the deed from the commissioner to him, |g, 
were competent evidence, by proof that he had ten- | 4, 
dered the balance of the debt before the trustee sold J ga 
the lots, he should have offered the proof of the ten- J ,,, 
der in connexion with the proceedings and his deeds. | 4, 
If the competency of any matter as testimony, de- J ,, 
pends upon some fact, of which there is no proof, there |, 
is no error in rejecting such matter, when presented | 4, 
alone, and without an offer to prove what might J.) 
make it competent evidenee. wi 

It appears also from the record, that the trustee | 4, 
advertised the three lots for sale, and did not statein | 4, 
his advertisement the amount of the debt secured, or | 4 
that any part of it had been paid. That he offered | 4, 
and sold all the lots together, for the sum which has | ,, 


been mentioned, and there is no proof that the sum 
was not the full value of the lots. No credit, for the ] 4g, 
previous payment of a part of the debt, was indorsed 
either upon the deed of trust or the mortgage. Upon 
the evidence which has been mentioned, the plaintiff 
in error moved the Circuit Court to instruct the ju- 
ry, that if the advertisement did not show what sum 
of money was due by Chandler to the Bank, the sale 
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was not a fair one, and the defendants in error were 
not entitled to recover. The Court refused to give 
the instruction, and instructed the jury, that the cir- 
cumstances did not make the sale an unfair one.— 
We are of opinion the instruction was properly re- 
fused. Proof of the omission in the advertisement, 
of the amount of the debt, did not make the sale void. 
When property is advertised to be sold absolutely— 
persons who desire to purchase it look to the adver- 
tisement, not for the amount of the debt to be puid 
from the proceeds of the sale, but for a description of 
the property, that they may ascertain its value, and 
determine whether or not they will prepare to be- 
come bidders at the sale. As there was no proof 
that the lots were sold for less than their value, and 
none to show any thing improper in the sale, there 
was no error in the instruction of the Court, that 
there was nothing proved, which shewed that the 
sale was an unfair one. When there is testimony 
which has any legal effect in a cause, it would be 
error for the Court to determine the weight of it, or 
the fact that it did or did not ascertain. But whe- 
ther evidence tends to prove any thing pertinent to 
the issue, is a question for the Court, and if there be 
no testimony that ought to have any legal effect, it 
is not error for the Court to inform the jury that it 
does not prove what it does not tend to prove. 
The judgment is affirmed. 


IOLDTHWAITE, J. not sitting. 
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As to proceedings in the Orphans’ Court, on the settle- 
ment and distribution of estates. 
As to joinder of parties, in writs of error. 


1. In proceedings before the Orphans’ Court, on the settlement 
of estates, such entries should be made, as to show—at whose 
instance settlements are ordered—what representatives ap- 
pear before the Court, and who claim under the estate, and 
are actors in the cause. 

2. Cases may present themselves before the Orphans’ Court, 
where that Court might properly pass upon the account of the 
executor, and yet have no power to order distribution. 

3. Thus, where a testator, by last will, vested the management 
of the estate in his wife, and authorised certain property to 
be divided, under her direction—giving to some heirs, slaves, 
to some, money, and making the share of others depend upon 
a certain eyent—it was held, under the facts, that the Or- 
phans’ Court, had no power to order a distribution. 

4. One Executor, complaining of the judgment or decree of the 
Orphans’ Court, rendered against several executors jointly, 
can not prosecute a writ of error, without using the name of 
all; which he may do, without the consent of the others. 

5. A writ of error to a decree or judgment against three execu- 
tors, prosecuted only in the name of one, should be dismiss- 
ed on the mere act of the Court itself. 


In error to the Circuit Court of Clarke County. 

This case originated in proceedings, carried on in 
the Orphans’ Court of Clarke County, and removed 
thence, to the Circuit Court, by Garrard W. Creagh, 
an executor, against whom, with others, a decree of 
the Orphans’ Court had been rendered. From the 
record, the following facts appeared: 
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On the seventh day of November, eighteen hun- 
dred and twenty-five, the will of Ira Portis, deceas- 
ed, was admitted to probate, in the County Court of 
Clarke County. The will is in these words— 

“In the name of God. I will, ordain, and consti- 
tute, this my last will and testament, in words and fi- 
gures as follow. My will and wish is, that my es- 
tate be managed by my wife and three of my neigh- 
bor friends—such as the County Court may appoint, 
that will act; and that they be well paid for their 
trouble. I want them, and authorise them by this 
will, to sell such part of my estate, as they may 
think best for the estate—either lands, negroes or 
other property; or hire out negroes, or rent out 
lands. 

“My children I want to be learned some occupa- 
tion.—If any of them seems to learn well, and it is 
best for them to study a profession, set them to do so: 
if others seem disposed to till the soil, set them to do 
so—as I wish all my children to have as good an 
education as their occupations may require. 

“When the first of them shall come of age, or 
marry, I want those commissioners, whom I clothe 
with all the authority of executors, to value the two 
thirds of my estate, after leaving one third of all real 
and personal property, for my wife, into as many lots 
or apportionments as there are children of mine, 
and give them, as they come of age, or marry, each 
one, his or her proportionable share—observing to 
give each one such negroes or land as my wife shall 
think best—as I want children and negroes, all ac- 
commodated, if it can be done; and I want the most 
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obedient children to have the most obedient negroes, form 
or such as their mother thinks will suit best. will. 
“If my children should, any of them, be obstinate T 
—will not obey their mother, I want them bound to vent 
some man, as will not let them stroll about in mis- sand 
chief. If either of my daughters marry a man of sona 
smartness and care, I want their share given them In 
in full; buat if the reverse, to a scamp, gambler, a po! 
drunkard, and so forth, make their share very short, Jone 
and that of the sorriest sort, or none, if he is likely to no {i 
spend what he gets. ° ther 
“Tf my wife die before any or all of my children four 
get their shares, [ want her third thrown in and di- ty-tl 
vided; and if any have drawn their share of the X. 
two thirds given them, with the others, which W. ¢ 
have not drawn their share of the one third reserv- Rob 
ed to her, for life, and then share the whole estate, of Tr 
or each, one part, as before divided—As I do not fore 
mean by this will, that each child shall have his coun 
equal share of all the land and all the negroes—as J esta 
it will be best for some of them to have land, and = 
some negroes, or perhaps some money—so each gets the 1 
his share in value, as before directed. mon 
“T will name, for commissioners or executors, if esta 
they continue in the neighborhood, and will act, Ed- said 
ward Kenedy, Robert Lee, and William H. Jones.—- presi 
If they, or either of them do not act, I want the J} ©un 
County Court to appoint such as will act.” and 
This will was signed and witnessed in such man- whic 
ner as required to pass real estate, and letters testa- think 
mentary were granted to Mary Portis, as executrix ; O1 
Robert Lee and William H. Jones, as executors, and and 
G. W. Creagh, to act as executor with them, in con- J J0!nt 
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formity with the power of appointment given by the 
will. 

The estate of the testator, as appeared by the in- 
ventories in the record, amounted to near fifteen thou- 
sand dollars, and consisted of slaves and other per- 
sonal property, and lands. 

Inventories of the estate, and an account sales of 
aportion of the same were returned by William H: 
Jones, Robert Lee, and G. W. Creagh, after which 
no further action on the said estate, or in relation 
thereto, was had in the said County Court, until the 
fourth day of November, eighteen hundred and thir- 
ty-three, when the following order was made: 

“Ordered by the Court, that a citation issue to G. 
W. Creagh, Mary Portis, (now Mary Gordon,) and 
Robert Lee, executors of the Jast will and testament 
of Ira Portis, deceased, that they be and appear be- 
fore the honorable the Orphans’ Court of Clark 
county, to shew cause, if any they have, why said 
estate should not be settled according to law. 

“ Ordered, that notice be given by publication in 
the Mobile Commercial Register and Patriot, for six 
months successively, to all persons interested in the 
estate of Ira Portis, deceased, that the executors of 
said estate will, on the first Monday in January next, 
present to the Judge of the County Court of Clark 
county, State of Alabama, at Macon, their accounts 
and vouchers, for allowance and final settlement, at 
which time all persons interested will attend, if they 
think proper.” 

On the first Monday in January, eighteen hundred 
and thirty-four, it was ordered by the Court, that the 
joint report of G. W. Creagh, one of theexecutors of 
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the estate of Ira Portis, deceased, and William F. 
Jones, administrator of the estate of William H. 
Jones, deceased, was ordered to be received, record- 
ed and filed. As their accounts are not necessary to 
the understanding of thé case, it is not deemed ne- 
cessary to further advert to them. 

The final settlement of the estate was continued 
or postponed, from time to time, until the first Mon- 
day of June, eighteen hundred and thirty-four, when 
the following entry appeared in the record of the 
cause : 

“ On this day, the executors of Ira Portis appear- 
ed, in conformity to public notice, which notice had 
been agreeably to law, and presented their account 
against the estate of Ira Portis, for final settlement.” 

Who the executors were, who appeared, could not 
be ascertained, with certainty, fromthe record. The 
citation was ordered against G. W. Creagh, Mary 
Portis, now Mary Gordon, and Robert Lee: and it 
may be fairly inferred from subsequent parts of the 
record, that they were present. No suggestion of 
the death of William H. Jones, other than the rendi- 
tion of the account by his administrator, appeared; 
nor was any suggestion made of the intermarriage or 
coverture of Mary Portis, though it may be inferred 
that she was then known by the name of Gordon— 
most probably a widow a second time. Nor did it 
in any manner appear, other than by the rendition 
of judgments in their favor, what individuals inter- 
ested in the estate, were before the Court. The re- 
cord then proceeded to state : 

“ The executors presented their accounts against 
the estate of Ira Portis, up to this date. This ac- 
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count Was ei to, in this shape, and the execu- 
tors were ordered to present their accounts against 
the estate up to the time the first heirs married or came 
of age; and against the estate and individual heirs 
after that time. ‘Lhe executors then presented their 
accounts against the estate up to January, eighteen 
hundred and twenty-eight, for the sum of two thous- 
and nine hundred and twenty dollarsand seventy-nine 
cents, Which was allowed, and passed by the Court. 

‘The executors then presented their accounts 
against the individual heirs, for beard, tuition and 
clothing, properly proven and aut thenticated, up to 
this date; which the Court rejected. The Court de- 
cided, that the executors had no right, after the first 
heir manvried, or came of age, to charge either the 
estate, or the heirs individually, for either board, tui- 
tion or clothing; and that if the executors had paid 
their accounts for either Mey must look to the heirs 
or their guardians, in another Court, for the reason 
that, at that time, the plantation was oe ken up, and 
the property partly distributed among the heirs. 

“It also appeared, on the examination of all the 
accounts, claims and vouchers, which the Court ad- 
mitted, against the estate, and the amount which the 
executors had received for said estate, from all sour- 
ces, that the sum of seven thousand nine hundred 
and ninety-five dollars aud sixty-tbhree cents, still re- 
mained in their hands unaccounted for; and the sum 
of two hundred and ninety-six dollars and sixty-five 
cents, theretofore retained as due said estate, from 
the estate of William H. Jones, a former executor— 
amounting, in all, to the sum of eight thousand two 
hundred and ninety-two dollars and twenty-eight 
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cents; which said sum was ordered and decreed to 
be distributed among the heirs, in the following man- 
ner : 


To Mary Portis, former widow, - $191 484 
« Samuel M’Call, in right of his wife, 50 923 
“ Joseph P. Portis, - . - - 50 92% 
“ Solomon W.Portis, - - . 152 174 
“ Samuel G. Portis, - - - - 352 823 
“ Norflet Goodwin, in right of his wife, 646 494 
“ David Y. Portis, - - - - 794 894 
“ John W. Portis, ° - - 794 89# 
“ Edmund M. Portis, - - - 794 895 
“ Benjamin P. Portis, - - - 794 89% 
“ Darius M. Portis, - - - - 794 893 








$5,420 323 


Which said several sums it was ordered, should be 
paid, by the said executors, to each heir respectively, 
for which execution might issue; except in the cases 
of John, David, Edmund, Benjamin and Darius—in 
which cases, if executions were required before the 
first day of January, eighteen hundred and _thirty- 
five, the sum of one hundred and sixty-one dollars 
should be deducted, in each case; and after the first 
day of January, eighteen hundred and _ thirty-five, 
execution might issue for the full amount. 

The record contained the remtiturs of several 
of those persons, for portions of the sums decreed to 
them ; and proceeded with a statement of particular 
slaves, and cattle, having been delivered to the wi- 
dow and many of the heirs before named ; and then 
proceeded with— 

“It also appeared to the satisfaction of the Court, 
that the following negroes,” (specifying twelve, and 
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their respective real value, (“ were still remaining in 
the hands of the executors; and thereupon, the exe- 
cutors produced the lots in which they had divided 
the negroes, when the first heir married; and the 
Court ordered that a lot be drawn for each heir ;— 
whereupon David Y. Portis drew Lyden,” and oth- 
ers, valued at six hundred and twenty-five dollars 
and the others were divided in the same manner, 
among several of the children. And, in relation to 
the negroes drawn by David Y. Portis, the Court “or- 
dered and decreed, that the executors deliver the 
said negroes to David Y. Portis, after the first day of 
January, eighteen hundred and thirty-five.’-—-And a 
similar order was inade, in relation to the negroes 
drawn by the other children. 

The Court then proceeded to make an order, in 
relation to the payment of monies, which should 
subsequently be received by the executors, of a suf- 
ficient sum to each heir, to equalise the respective 
value of the slaves drawn by them. 

It also appeared in the accounts as stated, that the 
sum of seven hundred and forty-two dollars would 
be due, for negro hire, on the first of January, eigh- 
teen hundred and thirty-five, which formed a part of 
the sum ordered to be distributed. 

The record of the acts of the County Court was 
concluded by the following order. 

“It appearing to the satisfaction of the Court, that 
the executors have fully accounted for all the funds 
which have come into their hands up to this date ; 
and Robert Lee, one of the executors, having come 
into Court, and tendered his resignation, as executor 
of said estate,—It is ordered and decreed, that Rob- 
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ert Lee be henceforth discharged from any farther 
liability as executor of said esiaie.” 

On the twenty-first of July, eighteen hundred and 
thirty-four, G. W. Creagh sued out bis writ of error, 
to the Circuit Court, to reverse the proceedings of 
the County Court, so far as related to the judgment 
of the Court in favor of David Y. Portis; and on the 
return of the record into that Court, assigned for er- 
ror— 

Ist. That the Court below erred, in not allowing 
and passing the accounts of the executors of Ira 
Portis, up to the day of settlement. 

2ndly. In not allowing the account of the execu- 
tors, for board, tuition and clothing, when presented, 

roperly proven and authenticated, against the indi- 
vidual heirs; and in refusing to pass the account of 
David Y. Portis, who was one of the individual 
heirs. 

Sadly. In giving judgment against the executors, 
for the hire of negroes, for the year cighteen hundred 
and thirty-four, which appears by the record, not to 
be due until the first of January, eighteen hundred 
and thirty-five. 

Athly. In ordering a division of the remaining ne 
groes, by lottery. 

5Sthly. In orderirig that the executors should deli- 
ver to the said David Y. Portis, the negroes drawn 
by him. 

Gthly. In ordering the sum of one hundred and sixty 
one dollars should be deducted from the judgment 
rendered in favor of said Portis, if execution on the 
same, was required, before the first day of January, 
eighteen hundred and thirty-five. 








—_—_—— 


—_—_—— 


Or: 
der i 
eizht 
ment 
for f 
judg: 
for ¢ 
the j 


Be 
Pi 


G< 
recol 
tion 
parti 
right 
it is 1 
extei 
Ing | 
Cour 
vern 
ings, 

In 
shew 
ed te 
Cour 
and 
any, 
be pl 
Cour 
ment 
poun 











JANUARY TERM, 1837. 


PORTIS US CREAGH, ex’or, 





On these assignments of error, there was a join- 
der in the Circuit Court, which, at the fall term, 
eighteen hundred and thirty-iour, reversed the judg- 
ment of the County Court. and remanded the cause 
for further proceedings. Portis now re-moves that 
judgment to this Court, by writ of error; and assigns 
for causes of error, that the Circuit Court reversed 
the judgment of the County Court. 


Bagby, for the plaintiff in error, 
Porter, contra. 





GOLDTHWAITE, J. 
record presents some striking irregularities, in rela- 
tion to the statement of the names of the contesting 


{tis apparent, that this 


the several interests of those claiming a 





parties 
right to contest the accounts ef the executors; and, 
it is much to be regretted, that a Court, possessing so 
extensive a jurisdiction, and of such direct and press- 
ing importance to the community, as the Orphans’ 
Court of the several Counties, should be so little go- 
verned, by any settled rules of practice and proceed- 
ings, 

In the present case, it should have been distinctly 
shewn, at whose instance this settlement was requir- 





ed to be made—what executors appeared before the 
Court—who claimed to be interested in the will, 
and in what shares or proportions--and which, if 
any, were the actors against the executors. It would 
be prudent and correct in all cases, where the County 
Court assumes jurrisdiction of any cause, of a testa- 
mentary character, to cause all its suitors to pro- 
pound their allegations and interests, in writing——-so 
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that an appellate tribunal might see, at a glance, 
who are the suitors, before the Court below ; and in 
what manner the action of the Court is had on their 
respective claims and rights. If this was done, 
much litigation, expense and vexation, would be say- 
ed to all persons concerned. 

Although the conclusion to which this Court has 
been forced, by the state of the record in this case, 
is one Which would relieve them from the considera- 
tion of the merits of this cause ; yet, as the case may 
undergo. the further action of the Courts, they will 
proceed to express their opinion on the same. 

The third, fourth and fifth assignments of error, al- 
though seeking to reverse the particular judgments 
thereby complained of, involve the general inquiry, 
if the County Court, in the case presented by the re 
cord, had jurisdiction to render any decree, dis 
tributing the estate of the testator, and to award 


execution, in favor of those claiming under the will. 


*Aik. Dig. 
252 


The judgeof the County Court seems to have er 
tertained the opinion, that he had jurisdiction, as well 
to award distribution to the several children, as to 
proceed to the settlement of the accounts of the exe- 
cutors. Now, many cases may, and in fact do exist, 
in which he would have the right to pass on the ac- 
counts, and yet not to make distribution; and there 
may, no doubt, be some cases, where a distribution 
might be made under a will. The act of eighteen 
hundred and thirty,* would seem to authorise such 
a conclusion. 

A reference to the terms of the will of the testa 
tor, in this case, must satisfy every one, that it con- 
fers on the widow and executors, important duties 
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and confidential trusts—that it vests with them, im- 
plicit confidence and great discretionary powers :— 
the estate is to be managed by the wife—the ne- 
sroes divided, as she directs—lands and slaves to be 
given to one —slaves and money to another, when, 
in a certain event, others may be cut off, in the ex- 
pressive language of the testator, “very short.” It 
can not be, that it was ever intended that such trusts 
as these should be overturned, and the estate distri- 
buted as if the father had made no will. 

The Court are unanimously of opinion, that the 
County Court has no jurisdiction to proceed toa dis- 
tribution, in this cause ; and would have afiirmed the 
judgment of the Circuit Court, reversing the proceed- 
ings of the County Court, if irregularities had not in- 
tervened, which would render this course improper. 

The County Court rendered a judgment against 
the executors of the will of tra Portis—There were 
then, before that Court, Mary Gordon, executrix, G. 
W. Creagh and Robert Lee, executors; and the ef- 
fect of the judgment there rendered, is a joint one, 
against all three—Creagh had a right to sue out a 
writ of error in the name of all—even without their 
consent; and could not take a writ of error, in his 
own name, or if so done, it would give the Court no 
jurisdiction; and the writ of error would be dismis- 
sed. Such is the settled practice of this Court, re- 
cognised by numerous decisions.—-Caller vs Brittain,* 
Eastland vs Jones et alt—Adams vs Robinsont{— 
Sniftvs Hill§ 

And, the Court is bound to dismiss a cause impro- 
perly brought, on its own mere motion, as it can have 


jurisdiction alone by writ of error.—Jamison vs Col- 
burn. 
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The Circuit Court had, therefore, no jurisdiction 
to proceed and render any judgment of aflirmance, 
or reversal; but should have dismissed the writ of 
error. 

This Court, therefore, reverses the judgment of 
the Circuit Court; and, proceeding to render such 
judgment as that Court should have rendered, directs 
that the writ of error to the County Court be quash- 
ed, for the non-joinder of the other parties to the 
judgment of the County Cours. 

In the case of Goodin vs Creagh, depending on 
the same facts, a like judgment is rendered. 
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CALEOUN, Judge, &c. vs LUNSTORD, ef al. 
As to the bend of a i2x cellector. 


1, No action can be maintained by the successor of a Judge of 
the County Court, upon the bend of an assessor and collec- 
tor of taxes, made payable to the Judge—such bond, by sta- 
tute, being required to be made payable to the Governor. 


In error to the Circuit Court of Dallas. 

‘This was an action commenced by the plaintiff in 
error, in his capacity of Judge of the County Court 
of Dallas county, 2gainst Lunsford, and others, his su- 
relies ; and was founded upon the bond of Lunsford, 
as an assessor and collector of taxes. Tie bond was, 
by its terms, made payable to one Clinton, Judge of 
the County Court of Dallas; and the plaintiff alledg- 
edhimself to be tre successor in that oflice, of the 
said Clinton, and brought this action to recover, for 
the failure of the defendant to assess, collect and pay 
over, the county taxes, during the year eighteen hun- 
dred and thirty-three. 

A demurrer was filed to the declaration which 
was sustained, and judgment given for the defendants. 
This judgment was here assigned in error. 


Edwards, for plaintiff in error—J. B. Clark, contra. 


HOPKINS, C. J.—In this case the action is upon 

a penal bond made by the defendants, and payable 

to Richard S. Clinton, Judge of the County Court of 
AP. A4 
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Dallas county, or his successors in office. The bond 
was subject to a condition, in which the election of 
Lunsford, one of the obligors, to the office of assessor 
and tax collector of Dallas county was recited. By 
the condition, the bond was to become void if Luns- 
ford should faithfully discharge the duties of his of- 
fice. The action was brought by the plaintiff in er- 
ror, as the successor in office of Richard S. Clinton. 
In the declaration the condition is set out, and breach- 
es of it are assigned. The defendants demurred to 
the declaration, and judgment was rendered for them 
upon the demurrer. It is assigned for error in this 
Court, that the Circuit Court erred in sustaining the 
demurrer. 

Our statute law requires an assessor and tax eol- 
lector to make a penal bond, with sureties and a con- 
dition, which the law prescribes. 'The law requires 
that the bond be. made payable to the Governor of 
the State and his successors in office, and that it be 
approved by the Judge of the County Court of the 
county in which the assessor shall be elected. A 
Judge of a County Court has corporate powers, so 
far as to enable him to discharge his official duties. 
The successor in office of such a Judge would be en- 
titled to an action upon any contract that the Judge 
was authorised to make, and had entered into in his 
official capacity, and upon which the Judge would 
have a right of action, if he had continued in the of- 
fice. But it was not necessary for Judge Clinton to 
take the bond in this case payable to himself, to en- 
able him to perform any official duty, which was re- 
quired of him. His duties in relation to the official 
bond of the assessor and tax collector, were definite. 
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He was required to fix the penalty of the bond, to 
approve it, and cause it to be recorded in the oflice of 
the clerk of his Court. In taking the bond payable 
to himself, he acted in his natural capacity; and al- 
though the bond was made payable to him, as the 
Judge of the County Court of Dallas county, or his 
successors in office, yet as he had no authority to take 
it to himself in his official capacity, the legal effect 
of the bond is the same that it would be if his official 
character had been omitted in the bond. As the 
declaration showed that the plaintiff had no right to 
the action, the demurrer of the defendants was pro- 
perly sustained. 

Whether Clinton, or his representatives, if he be 
dead, could maintain an action upon the bond, for the 
use of the county or its treasurer, on the ground that 
the bond was voluntarily made, and by mistake sub- 


347 


stituted by the parties for the bond required by the,+ 9g gohns, 


statute, is a question, upon which, we express no 
? 5) } ? L 
ppinion.* 

The judgment is affirmed. 


Rep. 330; 
1 Cowen’s 
Rep. 670 ; 
Aik. Dig. 
36. 422. 
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EVANS YS BRIDGES. the « 
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As to the caption of a declaration. dred 
- yy 
As to judgments too large. r 
As to actions upon Bills of Exchange. judg 
for | 
1. It is not necessary, that a declaration should be entitled of lars 
any particular term; or whether it have a caption, or what 1 
that caption be—so it discloses a good cause of action. mur 
2. That a declaration is entitled of a term, subsequent to that at | 
which judgment is rendered, is no error—provided it appears 

that the declaration was in Court before judgment. F 
3. A judgment, on verdict, for -an amount greater than is au- J 


thorised by the cause of action sued on, can not be reached in 
error. C 
A. Such matter, it seems, can only be taken advantage of, by 


application for a new trial. the 

5. It is not essential, to fix the liability of the drawer or indorsers I 
of a bill of exchange, that it should be presented for accep- subs 
tance. cuit 

6. But, where a bill of Exchange is presented for acceptance, DY 
which is refused, and notice given to the parties, it is not es- Dae 
sential to present the bill for payment at maturity. 
7. The right of action of a holder of a bill of exchange, becomes core 
coiuplete, upon its non-acceptance, protest and notice. 3 
for 

On a writ of error to the Circuit Court of Wilcox. dra 
The action in this case was upon a bill of ex- an 
change, by the indorsee, against the drawer. The mal 
bill was made negotiable and payable, at the Branch 
of the Bank of the State of Alabama at Mobile, for the 
. the sum of five hundred and ninety-five dollars, and thir 
was due at ninety days from its date, which was the in f 


seventeenth day of December, eighteen hundred and five 
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thirty-three. The suit was commenced on the eighth 
day of August, eighteen hundred and thirty-four, and 
the declaration averred a protest, for non-acceptance, 
on the twenty-sixth day of December, eighteen hun- 
dred and thirty-three. 

The defendant demurred, which being overruled, 
judgment upon verdict was rendered for the plaintiff, 
for the sum of seven hundred and thirty-three dol- 
lars and seventy-four cents. 

The decision of the Court, in overruling the de- 
murrer, was here assigned in error. 


Porter and Stewart, for the plaintiff in error. 


J. B. Clarke, contra. 


COLLIER, J.—Thiree points have been raised, by 
the plaintiff in this case. 

Ist. That the declaration, being entitled of a term 
subsequent to the rendition of judgment by the Cir- 
cuit Court, there was no warrant for the judgment. 

2d. That the verdict and judgment are for a sum, 
larger than the cause of action, disclosed in the re- 
cord, authorised. 

3d. That, though a bill of exchange be protested 
for non-acceptance, and notice thereof given to the 
drawer, yet the holder is not authoriséd to maintain 
an action, unless payment of the bill is demanded at 
maturity, and notice of non-payment duly given. 

From the record, it appears that the plaintiff, on 
the seventeenth of December, eighteen hundred and 
thirty-three, drew on Mr. George M. Rives, at Mobile, 
in favor of the defendant, at ninety days’ date, for 
five hundred and ninety dollars; which bill was pro- 
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we 
. tested, for non-acceptance, on the twenty-sixth of | me 

the same month, and notice thereof duly given to | the 

the drawer. he. 

At the term of the Circuit Court of Wilcox Coun- | con 

ty, holden in May, eighteen hundred and thirty-five, ven 


a judgment was rendered on verdict, for seven hun- | Bai 
dred and thirty-three dollars and seventy-four cents; J os. 
a demurrer to the declaration having been first overs [the 
ruled. the 


1. The first point we think untenable.—It is not | liat 
essential toa declaration, that it should be entitledof J ace 


any particular term; and no matter what be its cap- J nee 
tion, or whether it have any,—if it discloses a good ] pire 
cause of action, it well subserves its appropriate of J cep 
fice. It is certainly proper, that the declaration | W2 
should be in Court before judgment, to authorise its ling 
rendition ; and where the reverse appears, the judg- ‘I 
ment should be reversed. ‘The entry of the judg- | oft 
ment, in this case, sufficiently advises us, that the de J fron 


claration was regularly filed, in reciting, that, the | mo! 
parties came, by their attornies, and the demurrer to the 


the declaration, having been argued, §:c. was overruled. B 
2. In respect to the second point, it has been de J bill, 
termined by this Court, that, where a judgment fol- | the 


lowing a verdict, is rendered for a sum larger thanis | end 
warranted by the liability sued on, it cannot be re | that 


versed on error. The remedy of the party aggriev- | Seco 
ed, in such case, is an application for new trial— J it he 
See Moore vs Coolidge.* that 


| ae 3. The undertaking of the parties, drawing and | the 
endorsing a bill of exchange, (such as the one before | the 
us,) when it is thrown into circulation, is, that the | ton, 
drawee shall both accept and pay it. ‘This engage Ji 
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ment of the drawer and endorsers, does not oblige 

the holder to present it for acceptance. If, however, 

he does present it, and acceptance is refused, it is 
considered as Kihonsee d, and due notice must be gi- 

ven to all prior parties whom it is desired to charge.* * 3 Kent's 
Bank of Washington vs. Triplett, et alt+—Tow nsley y t1 Pet, 5. 
vs. Sumrali.t{ An acceptance being once refused, * "17° 
the holder need not present the bill for payment at 

the time appointed on its face for its maturity: the 
liability of the parties is already fixed by the non- 
acceptance and notice.—Miiler vs. Hackley.§ Nor {33° 
need the holder wait until the time for payment ex- 

pires; his right of action is complete by the non-ac- 
ceptance, protest, and notice.— Vv ‘allace vs. Agry||—'4? Mason, 





Winthrop vs. Pepoon{—Milford vs. May yor**—Bal-* bay, 468 
hi lls vs. Gloster.+* *Doug.55 
ingalus vs. Gloster. } #3 East.R 


These rules, it may be remarked, do not grow out (i >Ke"* 


of the Common Law, strictly so called, but result 
fom commercial law—to which, as securities for 
money, bills of exchange owe their origin; and to 
the control of which, they are peculiarly subject. 

By the contract arising out of the acceptance of a 
bill, the acceptor stipulates unconditionally to pay 
the bill at its maturity. By the act of drawing and 
endorsing, the drawer and endorsers stipulate, first, 
that the drawee shall accept the bill on presentment; 
secondly, that he shall pay it at maturity: and 
ifhe does not, and they receive due notice thereof, 
that they will make good his default. Such being 
the character of the undertaking, it follows, that if 
the holder choose to avail himself of the first stepula- 
tion, he may have his action for a breach. 

Judgment must be affirmed. 
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DRAUGHON VS FRENCH’s adimor. Thi 
aga 
As to bills in Chancery, filed to compel distribution of yet 
an estate. leas 
As to remitter and retainer, as applicable to the case of sou 
administrators. es 
Practice in Chancery. mane 
As to administration, in right of marriage. = 
- 
1. A is in the possession of staves, in which he has a life-estate— me" 
the reversion to B--B dying, C, his widow, and another, - re 
jointly take administration of his estate ; and C, afier the -* 
death of her co-administrator, intermarries with D. A and = 
C possess themselves of the estate of B ; and afterwards, A ‘ — 
dies, and D takes administration on his estate, jointly with 3. Th 
another, who afterwards dies, leaving D sole administrator, —— 
D and C being husband and wife, take possession of the gs 
slaves, in whom A had a life estate, and B the reversion. On 4.On 
a bill filed by B’s distributes, it was holden, doe 
First—that the possession of the slaves should be considered ese 
as held under the administration of B’s estate ; and that ad- ced 
mitting Dand C to have taken possession of them, as part of che 
the estate of A, yet in equity, they would be held to be remit- 
ted to the title of B; and that they were accountable to the In 
distributees of B, and could not allege a tortious conversion, to roe ¢ 
evade the distribution. TY 
Secondly—That as A, in his life-time, had possessed himself Circ 
of a part of the estate of B, and was accountable in his life- ia 
time to the administrators of B, for the same ; and the two teen 
administrations, after the death of A, being vested in the same on at 
person, the latter would be held, in equity, to have retained Mar 
out of the estate of A, what was due to the estate of B, and ay 
was. accountable, in equity, to the distributees of B, on the " 
ground, that there was no remedy, at law, as long as the ad- Cour 
ministrations of A’s and B’s estates were joined in the same teen 
person ; and that as the same person had posses.ion of both dow 
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estates, he would be presumed to have retained, out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 
Thirdly—That while the equities of the bill might be enforced 
against D, administrator, in right ei his wife C, of B’s estate— 
yet it did not follow, that D, as the administrator of A, was re- 
leased, or that there was no equity against him: but as the bill 
sought to establish the liability of the estate of A, and not alone 
to call on A’s administrator, as atrusiee, to distribute the ef- 
fects, it was necessary to make A’s administrator a party. 
Fourthly—That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity, to make the administrator de bonis 
non, of B’s estate, a party. 
.A bill of revivor, or other bill, ancillary to a main cause be- 


fore a Court of Chancery, can not be dismissed by itself, un- 


Le) 


der the fourth rule, regulating Chancery practice. 


3. The representative of an administrator, ts liable, directly toa 
creditor or distributee, for assets of an estate, wasted or con- 
verted by him. 


~ 


.One who is an administrator of an estate, in right of his wife, 
does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commen- 
ced in her life-time against both,) by a supplemental bill, 


charging him as executor de son tort, of such estate. 


} > ~t O\Viverortit OC ‘aiid f Mr 
In error to a decree of the Circuit Court of Mon- 
1" ° ° ye 


roe County, exercising Chancery jurisdiction 


This was the case of a bill in equity, filed in the 


~ —— 6 


Circuit Court of Monroe County, in February eigh- 


i 


teen hundred and twenty-seven, by James ] 


req 


. Draugh- 
onand Jane Edwards, against Lardner C. French and 
Mary, his wife. 


yt c 


he bill alleged, that Magnus Draughon of Monroe 


County, died on the eighth day of September, eigh- 
teen hundred and twenty, intestate, leaving his wi- 
dow, Mary Draughon, James H. Drauglion, Robert 


AP 45 
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H. Draughon, Miller C. Draughon, and Jane Ed- 
wards, his brothers and sisters, entitled to distribu- 
tive shares of his estate—he dying without issue. 

That administration on his estate, on the sixth 
day of February, eighteen hundred and twenty-one, 
Was committed, by the competent jurisdiction of 
Monroe County, to the said Mary Draughon and Ro- 
bert H. Draughon, who took possession of the estate 
of intestate, returned inventories, and sold all the 
personal property, except the slaves, and certain ar- 
ticles, specified in the inventory, which were taken 
by the said administrators, at the appraised value, in 
conformity with an agreement between the parties 
interested in said estate ; and the slaves were distri- 
buted to those entitled to receive them. 

It was charged, that no account of the property 
sold, had been returned to the County Court. That 
after the inventory, appraisement and sale, there yet 
remained a large amount of money due the estate, 
from various persons residing in North Carolina—in 
reference to which, it was agreed between the ad- 
ministrator and administratrix, that the said adminis- 
trator should take the receipts for the evidences of 
said debts, and proceed to North Carolina, collect 
and settle the same. That the evidence of those 
debts was permitted to remain with the admi- 
nistratrix, who was charged to have violated her 
agreement about the same, and to have permitted 
her father, Benjamin Locke, to take possession of 
them, and to have authorised him to proceed to North 
Carolina, and there take administration on the es 
tate of the intestate, and collect the debts due there; 
and for this purpose, she signed a relinquishment of 
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her right to the administration there, to the said 
Locke, who procured administration to be granted to 
him. An inventory of these debts, amounting to 
two thousand seven hundred and sixteen dollars and 
forty-four cents, was appended. 

That application was repeatedly made, by said 
administrator, to his co-administratrix, to account 
and settle for these notes, so in the possession of said 
Locke, with her consent and approbation—which 
was constantly refused. That Robert H. Draughon 
died on the ninth of September, 1822, testate ; and 
that complainant, James H. Draughon, duly proved 
his will, as executor, and received letters testamen- 
tary thereon. That shortly afterwards, he applied 
to the said administratrix, to account for the said 
debts, and for the property sold, as before stated, 
and remaining unaccounted for—which she refused ; 
and shortly afterwards intermarried with Lardner 
C. French, who also refused an application to come 
to any account. 

And the bill charged, that the said Mary and Ben- 
jamin Locke combined together, to defraud the heirs 
of Magnus Draughon, of the undivided portion of 
his estate; and, in order to enable Locke to consum- 
mate this object, the said Mary signed the relinquish- 
ment of her right to administer. 

That Benjamin Locke, in eighteen hundred and 
twenty-six, departed this life intestate, and letters of 
administration, on his estate, were granted to defen- 
dant, French, and one William’ J. Moore, who died 
in the month of February, eighteen hundred, and 
twenty-seven; and that Lardner C. French was, at 
the filing of the bill, the sole administrator of 
Lock. 
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That Locke had a life-estate, in slaves, named Ben, 
Sam, Will, and Job; and, on his death, the same be. 
came the dona fide right and property of the said es. 
tate of Magnus Draughon, as would appear by a 
bill of sale, a copy of which was exhibited—by 
which it appeared, that in eighteen hundred and 
twelve, for a valuable consideration, Locke sold the 
said slaves to Magnus Draughon, reserving to him- 
self the right to retain possession, and use the same 
during his life. 

That the said Locke, by another bill of sale, a copy 
of which was exhibited, in eighteen hundred and 
seventeen, sold eight other slaves, named Jenny, Clar- 
resa, Charles, Cloe, Amy, Prince, little Sam and Ju- 
ba, to Magnus Draughon, for a valuable consideration; 
and that the said Locke was, at the time he died, in 
possession of two of the same, Amy and Juba, to 
which the estate of Magnus Draughon was entitled. 
That after the death of Magnus Draughon, all the 
papers, touching the business or property of thie es- 
tate, were permitted to remain with the said defen- 
dant, Mary—among which papers were the bills of 
sale of the slaves aforesaid, That after administra- 
tion on the estate of Locke was committed to French 
and Moore, Moore was notified, that the two last 
named slaves belonged to the estate of Draughon. 

The bill further charged, in confirmation of the ti 
tle of Draughon to all these slaves, that Locke ad- 
mitted, in his last sickness, that they belonged to 
Draughon’s estate. 

All these slaves were charged to be in the posses- 
sion of defendant, French; and that he refused to de- 
liver up or account for the same, as the property of 





— 


— 


the 


— 
“a 


ba: 
neg 
esta 

‘j 
nus 
the 
sam 
note 
Loc 

‘1 
mig 
and 
Ant 
of } 
his : 
Job 
dan 
fenc 
mig 
sam 
the] 
and 

A 
ven, 
of sz 
tobe 
caus 
unti 
a SU 
the. 
sole 


had 





JANUARY TERM, 1837. 





DRAUGHON US FRENCH’S ADM’OR,. 








the estate of Draughon. ‘hat after the death of 
Magnus Draughon, Locke sold to one James Kidd, a 
negro slave, named Anthony, which belonged to the 
estate of said Draughon. 

‘The bill prayed an account of the estate of Mag- 
nus Draughon, so far as the defendants, or either of 
them, then had or may have had, the control of the 
same.—'That the defendants might account for the 
notes, bonds, &c., which were placed in the hands of 
Locke, with the assent of defendant, Mary. 

That the estate of Locke, in the hands of French, 
might be decreed to pay the amount of such bonds 
and notes. ‘That the negro slaves, Amy, Juba and 
Anthony, might be decreed the property of the estate 
of Magnus Draughon, and hire for the same, since 
his death. ‘Phat the slaves, Ben, Sam, Will, and 
Job, be decreed to be the joint property of defen- 
dant, Mary, and the complainants, and that the de- 
feadant, French, as the administrator of Locke, 
might be decreed to pay a reasonable hire for the 
same, until he should deliver them to be divided, as 
the law directed; and concluded with a prayer of other 
and further relief, as the equity of the case required. 

At March term, eighteen hundred and twenty-se- 
ven, the defendants having been served with process 
of subpana, appeared, and the bill was answered Oc- 
tober term, eighteen hundred and twenty-seven. The 
cause Was continued under orders to take testimony, 
until March term, eighteen hundred and thirty, when 
a supplemental bill was filed, suggesting that since 
the last continuance of this cause, Mary French, the 
sole surviving administratrix of Magnus Draughon, 
had departed this life, and that there was then no 


357 


———y 





358 


CASES DETERMINED 





DRAUGHON US$ FRENCH’S ADM’OR. 





administrator on the said estate: that all the proper- 
ty and effects, together with the evidences of debt 
due the estate of Magnus Draughon, passed into the 
hands of Lardner C. French, who then had posses- 
sion of the same: that no administration de Lonis 
non, of the said Magnus had been granted; and 
prayed that the suit might revive; and that the legal 
representatives of the said Mary, when known, might 
be made parties. 

This supplemental bill further stated, that all the 
property of the said Mary, and all the estate and ef- 
fects of the estate of Magnus Draughon, at her death, 
passed to the hands of French—And further prayed, 
that so far as the estate of the said Magnus Draugh- 
on was concerned, the suit might revive against the 
said Lardner, as the administrator of his own wrong; 
and that he might be held accountable, &c. An order 
was also prayed, commanding French to enter into 
bond, conditioned that certain property and effects, 
specified in an exhibit attached to the bill, should be 
forthcoming to abide the final decree; and that 
French might have forthcoming, to answer a decree 
of the Court, a sufficiency of the estate of Magnus 
Draughon, and of the estate of Locke, to answer 
and satisfy complainant’s demands, as the same 
might be ascertained on a final hearing. 

This order, so far as related to the estate of 
Draughon, was granted by an interlocutory decree— 
process of attachment issued, and on the sixth Au- 
gust, eighteen hundred and thirty, French executed 
a bond under, though not in conformity with the in- 
terlocutory decree. 

At October term, eighteen hundred and thirty, 
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Benjamin Hunt, administrator of Magnus Draughon, 
was made a party, on motion. At October term, 
eighteen hundred and thirty-one, French filed a plea 
in the cause, protesting against the continuance 
of the suit, and insisting, that the same had been 
abated, and that he ought not to be precluded from 
insisting on the abatement and discontinuance ; and 
prayed judgment of the said bill of complaint, be- 
cause one Benjamin Lansdale, since the last continu- 
ance of the cause, had filed his bill of complaint in 
the Circuit Court of Dallas County, alleging, among 
other things, that Benjamin Locke, before his death, 
made his will and testament, duly published and 
executed, and praying that the same should be esta- 
blished; and that the said Lansdale, by his said bill 
of complaint, had charged the said Lardner, as ad- 
ministrator of Locke, as aforesaid, and made him a 
party defendant to the said bill of complaint, which 
said bill remained wholly undetermined ; wherefore 
the said French prayed the judgment of the Court, 
if the Court would proceed further. 

What action, if any, was had by the Court, on this 
plea, so peculiar in its character, did not appear. 

At March term, eighteen hundred and thirty-two, 
the complainants had leave to amend their bill, by 
making George L. Medlock, sheriff of Monroe, a par- 
ty: and the defendant, French, moved to dismiss the 
supplemental bill against him, which was taken un- 
der advisement, and a decree was rendered in vaca- 
tion, as of that term, dismissing the bill, for want of 
prosecution, under the authority of the fourth rule of 
this Court, regulating the practice in Chancery. 

On the eighteenth July, eighteen hundred and 
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thirty-two the complainants filed a bill of revivor, 
setting forth that G. L. Medlock, sheriff of Monroe 
County, had been appointed administrator of Mag- 
nus Draughon, in the place of Mary Wrench, pray- 
ing that he might be made a party defendant, and 
that the suit might revive. Process of subpena di- 


rected to the coronor, was issued on this bill, of 


which a copy was handed to Medlock, by the com- 
plainants’ counsel, but no service appeared to have 
been made by the coronor. 

At the October term, eighteen hundred and thirty- 
two, the presiding judge having been of counsel, no 
orders were made. 

At March term, eighteen hundred and thirty-three, 
the bill of revivor was dismissed for want of prose- 
cution, under the fourth rule of this Court, for the 
regulation of Chancery practice, and a formal decree 
as tu all the parties, was rendered. ‘This decree as- 
sumed, that so much of the bill of complaint as 
sought to charge French as administrator, in right of 
his wife, of Magnus Draughon, deceased, and against 
Mary French, administratrix of Magnus Draughon, 
was abated, by the death of the said Mary, before 
October term, eighteen hundred and thirty, and had 
never been revived—and proceeded to dismiss the 
only remaining part of the bill, for want of equity— 


that is, against French, as the administrator of 


Locke. 


Argued by Gibbons, for the plaintiff in error. 
Clarke, contra. 


GOLDTHWAITE, J.—This cause ha: been re 
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moved to this Court by writ of error, and it is now 
assigned for cause of reversal— 

Ist. That the bill in which Lardner OC. French 
was charged as administrator of his own wrong, 
should not have been dismissed. 

2nd. That the bill of revivor against Medlock, as 
the administrator of Magnus Draughon, should not 
have been dismissed. 

3rd. That the final decree, dismissing the bill, as 
to French, administrator of Locke, should not have 
been made, 

Since the cause has been removed to this Court, 
one of the complainants, Jane Edwards, has died ; 
and her personal representatives not having been 
made parties, the suit must abate, in so far as she is 
concerned. The death of the defendant, French, 
has also been suggested, and his personal represen- 
tatives have been made parties. 

It will much facilitate the proper understanding 
of the cause, if the bill shall be so analyzed, as to 
present the distinct equities which arise from the 
facts stated in the original bill, as between the com- 
plainants and the defendants, in their different re- 
presentative characters. 

It seeks to charge Mary French and her husband, 
as the administratrix and administrator of the es- 
tate of Magnus Draughon, for such portion of the 
estate as has not been distributed. ‘his consists of, 

Ist. The personal estate, sold and unaccounted 
for. 

2nd. The debts due Draughon, in North Carolina, 
which it charges they are accountable for, because 

4P. 46 
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Mrs. Draughon permitted Locke to obtain possession 
of them, by voluntarily relinquishing to him the right 
to administer on such part of her husband’s estate 
as was in North Carolina. 

It seeks to charge the defendant, French, ag the 
administrator of Locke, with— 

1st. The debts due to Draughon, in North Carolina, 
which were, or which could have been collected un- 
der the administration, in North Carolina. 

2nd. For the several slaves, which were in the 
possession of Locke when he died, which belonged 
to the estate of Magnus Draughon, but which are 
charged to have been taken by French, under color 
of his administration on Locke’s estate. 

3d. For the hire of the two slaves, Amy and Juba, 
from the death of Draughon ; and hire for the others 
from the death of Locke. 

4th. For the value of the slave Anthony, which is 
charged to have belonged to the estate of Draughon, 
and was sold after his death, by Locke. 

It should be constantly remembered, throughout 
the examination of this case, that the administration 
on Draughon’s estate, and the administration on 
Lock’s estate, were in the charge of the same indi- 
vidual, subsequent to the death of Moore. French, 
administrator of Draughon, in right of his wife, had 
as complete control over it, as French, administrator 
in his own right, could have over the estate of Locke. 
Was one of the estates indebted to the other, or had 
one intestate taken and converted to his own use, 
the property of the other, no suit or action could be 
maintained, so long as the administrations were uni- 
ted in the same person. French and wife, as admi- 
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nistrators of Draughon, could not have sued French, 
administrator of Locke. And the rule would have 
obtained, if French, before the death of his intes- 
tates, had taken and converted their property to his 
use. 

Without adverting to this distinctive feature in 
the bill, it might be thought there was no equity in 
it,so far as the relief is sought for the taking or con- 
verting the slaves; and perhaps, also, so far as re- 
lief is sought against French, as the administrator 
of Locke, for the money collected on the adminis- 
tration in North Carolina. 

The bill seems to have been framed with a view 
to the particular equities, which have been before 
stated; but the only appropriate prayer for relief 
against French, as the administrator of Locke, seems 
to the Court to be— 

Ist. For the amount of the debts collected in 
North Carolina, on the administration there, suppos- 
ing it not to be ancillary to the administration here, 
and that a payment by Locke, to Mrs. French, would 
not discharge him from his liabilities to account d- 
rectly, to the distributees of Draughon’s estate. 

2nd. For the value of the slave Anthony: and 

3rd. For the hire of the two slaves, Amy and Juha, 
from the death of Draughon, to the time of the death 
of Locke, 

In relation to the slaves themselves, and also the 
other slaves, in which it is said Locke had a life es- 
tate, they never could, on the facts stated in the bill, 
be made the subject of a charge against Locke’s es- 
tate, unless Locke had converted them, in his life-time. 
French was not, nor could he be in possession of them, 
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as Locke’s administrator.—It is alleged, Locke had 
no title, and that they belonged to the estate of 
Draughon—consequently, when French came to the 
possession of them, it was as a tort-feasor, or by vir- 
tue of the title vested with him, as Draughon’s admi- 
nistrator ; and, it seems, he would not be permitted 
to allege against the distributees of Draughon, that 
he took them, as a wrong-doer, If they did not be- 
long to Locke’s estate, he would have had no right 
to take them, except they did belong to the estate of 
Draughon, which estate he also represented. 

An analogy is believed to exist between this case 
and that of a remitter, which is defined to be, “where 
he who has the true property in lands, but is out 
of possession thereof, and hath no right to enter, 
Without recovering possession by action, has after- 
wards the free-hold cast on him by some subsequent, 
and of course defective title—in this case he is remit- 
ted, or sent back by operation of law, to his ancient 


*sBiack.C and better title.”’* 


Now here, if the facts stated in the bill be true, 
French having the possession cast on him, either by 
his Own act, or by operation of law, is remitted to 
his title, under the estate of Draughon. 

If a tort-feasor died in the possession of slaves, to 
which he had not acquired a title by possession, and 
administration on his estate should be committed to 
the true owner of the slaves, would he not be remit- 
ted to his better title? 

And in relation to all the other matters, charging 
French, as administrator of Locke, with indebtedness 
and accountability to the estate of Draughon, we 
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think the doctrine of retainer, applies with much 
force. 

It is true, that all the authorities in reference to 
retainer, speak of “debts;” but the reason of the 
rule, as laid down in Toller on Ex. 295, is this — 
“This remedy arises from mere operation of law, 
on the ground, that it were absurd and incongruous, 
that he should sue himself, or that the same hand 
should at once pay and receive the same debt; and 
therefore, he may appropriate a sufficient part of the 
assets, in satisfaction of his own demand—otherwise 
he would be exposed to the greatest hardship: for, 
since the creditor who first commences a suit is enti- 
tled to a preference in payment, and the executor 
can commence no suit, he must, in the ease of an 
insolvent estate, necessarily lose his debt, unless he 
has the right of retaining.” 

This rule applies with equal force, to a demand 
which is unliquidated in its character. ‘There seems 
to be no sufficient reason which can be urged, why 
the executor or administrator should not retain, in 
all cases, when the action would survive. Certainly 
the damages on an action of covenant, or assumpsit, 
for the non-performance of a contract, are not higher 
in a moral standard, than those in detinue or trover. 

If A be indebted in a bond to B, and die, having 
appointed B his executor, who, after having inter- 
meddled with the goods, and before probate, also dies, 
although before his death he did not elect in what 
particular effects he would have the property altered, 
yet his executor shall have the same power of re- 
laining.* And the right to retain exists in equity, 
as well as at lawt 
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This reasoning, if correct, establishes, that all the 
equities of this bill might be enforced against French, 
administrator in right of his wife, of Magnus Draugh- 
ou’s estate; but we do not think it is a consequence, 
that French, as the administrator of Locke, would 
be released, or that there is no equity in the bill 
against him in that right. Independent of its pre- 
senting the case of two funds, against which the dis- 
tributees of Draughon might elect to proceed, or in 
case of the deficiency of the one, to resort to the 
other, it was essential to make the administrator of 
Locke a party to the bill—inasmuch as the bill seeks 
to establish the liability of the estate, and not merely 
to call on the administrator as a trustee to distribute 
the effects. 

In this respect, the bill presents a remarkable dif- 
ference in the action sought against the individuals 
in their several representative capacities, It calls on 
tle representatives of Draughon, as trustees, to compel 
a distribution; but as against the representatives of 
Locke, it not only does this, but also to establish a 
liability. 

Having arrived at the conclusion that there is equi- 
ty in the bill, against French, as the administrator of 
Locke, we might dismiss the further consideration of 
the case, if it did not involve some questions, which 
are material to the cause as it now stands. 

It seems to have been considered necessary, that 
the administrator de bonis non, of Magnus Draughon, 
should be made a party to this cause. If such was 
the fact, it was error to dismiss the bill against Med- 
lock—because, being a necessary party, if sent out of 








oe 


Cot 
nal 
of t 
Chi 
oth 
fore 
this 
sect 
cau 

B 
thot 
sity 
to b 
exh 
to d 
was 
ed 1 
min 
Cou 

‘T 
Bat 
de b 
gai 
to re 
of ¢ 
or p 
that 
toa 

7 
autl 
that 
sued 
asse 








JANUARY TERM, 1837. 





DRAUGHON TS FRENCH’S ADM’OR. 





Court, then he must have been brought in, before a fi- 
nal decree could be pronounced. Our construction 
of the fourth rule of this Court, for the regulation of 
Chancery practice, is, that a bill of revivor, or any 
other bill which is ancillary to the main cause be- 
fore the Court, cannot be dismissed by itself, under 
this rule. When ¢he dc// is dismissed for want of pro- 
secution, it should be the main bill, and the whole 
cause should be at an eid. 

But this particular bill was rightfully dismissed, 
though not for a right reason. There was no neces- 
sity for an administrator de bonis non of Draughor, 
to be before the Court, under the facts then or since 
exhibited. The bill was filed against administrators 
to distribute an estate ; and inasmuch as no liability 
was to be enforced against the estate, as such, it need- 
ed no representatives to defend its rights. The ad- 
ministrator, like any other trustee, was, before the 
Court, called on to account for a trust fund. 

This Court, in the case of Chamberlain, adm’? vs. 


de bonis non, cannot maintain an action at law, a- 
gaiust the representatives of a former administrator, 
to recover money received by the latter in the course 
of a partial administration, and not accounted for 
or paid over; and as a consequence, it must result 
that the administrator of an administrator, is liable 
to account directly to the creditor or distributee. 
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Bates, adm’r,* has decided, that “an administrator, — 


The case of Coleman v. McMurdo & Prentis,t is an 5 Rand51 


authority to the same effect, and settles, conclusively, 
that the representative of an administrator may be 
sued directly, by tiie creditor or distributee, where the 
assets have been was‘cd or converted by him. 
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The only remaining point to be examined, is the 
dismissal of the supplemental bill, seeking to charge 
French, as administrator de son tort, of Draughon, af- 
ter the death of Mrs. French. 

It is presumed that the expression, administrator, 
de son tort, was introduced into this bill, by mistake, 
and that executor, de son tort, was intended. It is 
difficult to conceive how an administrator in right of 
his wife, on her decease, could have his character 
modified or changed. It may be sufhcient to say, 
that this proceeding was wholly unnecessary, when 
viewed in any other light, than suggesting to the 
Court below the death of one of the defendants — 
There was, therefore, no error in dismissing this sup- 
plemental bill. 

It may be necessary to add, that previous to a fi- 
nal decree in the Court below, all the distributees 
should be made parties, or reason shewn why the 
same cannot be done. 

The decree of the Circuit Court, dismissing the bill 
as to Medlock, must be affirmed; and the final de- 
cree dismissing the bill as to French, as administra- 
tor of Locke, must be reversed, and the cause re- 
manded to the Circuit Court, with directions to pro- 
ceed in the cause, and if necessary, to amend the bill, 
and make new parties; which Wwe conceive to be 
necessary, so far as the other distributees of the 
estate of Magnus Draughon are interested ; and as 
the billseeks to establish a liability against the estate 
of Locke, as well as to compel a distribution against 
the defendant French, fora fund already in his hands, 
it is considered that the administrator de bonis non 
of Locke, may be a necessary party to such parts of 
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the bill as seck to establish a disputed liability: of 


the estate for the slave Anthony, and the hire of the 
slaves Amy and Juba, from the death of Draughon to 
the death of Locke. 

The costs must be decreed against the representa- 
tives of the defendant French, so faras the judgment 
isreversed, and in favor of Medlock, so far as af- 


firmed. 


HOPKINS, C. J. not sitting. 
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As to the right of a County Treasurer to maintain an 
action. 


1. Where an act of the Legislature repealed a power previous- 
ly given to a Judge of the County Court, and Commissioners 
of Roads and Revenue, to establish a poor house,—and re- 
quired a sale by them of all property purchased with that 
view. -it was held— 

First—That the judge and commissioners were alone au- 
thorised to maintain an action against a purchaser of such 


property. 

Second—That the County treasurer could maintain no ae- 
tion against the purchaser of the property sold, on the order 
of the Court to collect the proceeds of the same. 


On a writ of error to the Circuit Court of Autau- 
ga County. 
~ The defendant in error brovght his action of as- 
sumpsit, (as the County treasurer of Autauga,) in the 
Circuit Court of that County, against the plaintiff; 
and declared—- 

First—For money had and-received, for the use of 
the County. 

Second—-Upon an account stated. 

Third—For corn sold and delivered, under an or- 
der for a sale, made by the judge of the County Court 
and commissioners of roads and revenue, upon the 
breaking up of the poor house of that county—which 
sum, the defendant in error, (it was alleged.) was di 
rected to collect, by an order of the judge and com- 
missioners, aforesaid. 
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Dargan, for the plaintiff in error. 
Thorington, contra. 


COLLIER, J.—Several questions are raised, by 
the assigament of errors; but the first, which brings 
to view the right of the defendant in crror, to main- 
tain the action, we consider decisive of the case. 

By an act of the legislature, passed January, the 
lred and twenty-eight, the judge 
of the County Court, and commissioners of roads and 


eventh, eighteen hun 


revenue of several Counties, (among which is Au- 
tauga,) are authorised, whenever they, or a majority 
of them shall deem it necessary, to purchase and re- 
ceive litle to any quantity of land, not exceeding 
one quarter section, the title to which is to be made 
to the judge of the County Court and his successors, 
and be the property of the County. It is further di- 
rected, that the judge and commissioners shall con- 
tract for building necessary houses, and that all sub- 
jects of charity shall be sent there, Ke. 

By an act of the twenty-fourth of November, 
eighteen hundred and thirty; the act of the seventh 
January, eighteen hundred and twenty-eight is re- 
pealed, as to Autauga, and it is made the duty 
of the judge of the County Court and the com- 
missioners of roads and revenue of that County, “ to 
sell and dispose of all property, both real and per- 
sonal, that may have been purchased by virtue of 
that act, ”’on such terms as they may think the public 
good requires. 

We have no law, which provides for the appoint- 
ment of supervisors and trustees of counties, as there 
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is in some of the States, neither do our laws Cirect 
wao shall assert, by suit, the rights of the County— 
nor is the County itself, expressly invested with au- 
thority to sue or be sued. Every case, then, touch 
ing the interests of a County, must depend upon its 
own peculiar circumstances. 

The treasurer of a County is authorised to receive 
ali monies belonging to the County—to keep accounts 
of receipts and disbursements—to report to the Coun- 
ty Court, &c.: but no authority is given him to em- 
ploy coercive measures to collect public dues. 

In the absence of all express legislation, in this 
particular case, it would seem that the judge of the 
County Court, and commissioners of roads and re- 
venue, can alone maintain the action. ‘The act of 
November, eighteen hundred and thirty, authorises 
them to sell and dispose of, on such terms as they 
may think the public interest deniands, the property 
appertaining to the poor-house establishment. 'This 
provision gives a discretionary power to the judge 
and commissioners, to sell either for cash or on time; 
and must, from the fitness of things, give them the 
right to coerce payment by suit, if it is withheld-- 
and may, guoad hoc, be considered as constituting 
them a corporation. 

In Tilden vs Metcalf,* the Court inclined to the 
opinion, that.a resolve of the legislature, authorising 
part of a society to meet, make contracts, appoint of- 
ficers and levy taxes, constitutes such society a cor- 
poration. 

The treasurer certainly derives no authority from 
any act of the Legislature, to maintain this action ; 
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nor can it have been imparted to him by the order 
of the judge and comniissioners, which directs him 
to collect the demand in controversy. It is not such 
a liability as may be transfered by any form of as- 
siznment, even by persons acting in their natural ca- 


pacity, so as to 
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Inas much then, as the action was brought by one 


not entitled to it, the judgement is reversed. 
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As to the specific execution of contracts for the sale of | 
binds, tu equity, in favor of the representative of an | 
estate. 
1 
1. Where, ona contract for the sale and purchase of an estate, | 
either party has performed a valuable part of his agreement, ' 
and is in no default for performance of the residue,—he is ! 
entitled in equity to a specific execution of the other part of 
the contract. 
2, Equity will decree a specific execution of a contract, in fa- 
vor of one performing a valuable part of his agreement, and ; 
who is in no default,—wherever it is impossible to place him 
in statu quo. 
3. Tine may be of the essence of a contract, in equity, when 
required by the terms of the contract; and, if seems, also, in ( 
cases where one party seeking relief, is in default, without ex- 
cuse, or acquiescence or waiver, by the other party. 1 
4. Where the specific execution of an agreement respecting 1 
lands, will be decreed in equity between the contracting par- 
ties,—it will also be decreed between all claiming under them | 
in priority of estate, or representation, or title—no control- 
ling equities interposing. 
5. Ina case where A made an agreement for the sale of lands, 
with Band C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles Li 
to the lands, when the notes were paid: and immediately af 
terwards B and C assigned the bond to D and E, to indem- ar 
nify them, for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D, exercis- 
ing a control over them, paid the last note due, afier suit, and els 
took from A’s representative and heirs, a bond, conditioned ag 
for the executing of a title to D, within a specified time, and S: 
on the expiration of this time, brought his action upon the of 
/ 
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bond;—On a bill filed by A’s representative and heirs, it was 
held— 

First--That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly---That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly—That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had aright also to make the matter of tieir bond,a part of the 
case: and that in decreeing a specific execution, Chance- 
ry, could decree also a cancellation of the bond. 

Fourthly---That it was a just excuse for the delay of the 
administrator, to file his bill sooner than be did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly—That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
guge of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly—That in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of 
the vendees, parties to the cause before a decree could be 
rendered; but that all the amendments for this purpose, could 
be made on remanding the case to the Court below, ona 
mandate from this Court. 


In error, to a decree of the Circuit Court of 
Lowndes County, exercising Chancery jurisdiction. 

The original bill in this case, was filed by Rich- 
ard H. Hays, Patrick W. Hays, and Robert S. Hatch- 
er. It shewed, that in the year one thousand 
eight hundred and twenty-six, one James Hays 
agreed to sell and convey to John Edmondson and 
Samuel Goodall, sundry tracts of land, for the price 
of twothousand dollars, to have been paid in Jan- 
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uary fuliowing: that the said Edmendson and Good- 
all gave a note or notes for the said sum cf money, 
with Boling Hall, and Henry Lucas, as sureties, and 


took from James Hays a bond, in the penalty of 


five thousand dollars, conditioned that Edmondson 
and Goodall should receive titles for the Jand pur- 
chased by them when the said payment should be 
made. ‘The bill further shewed, that the said notes 
were afterwards paid by ihe said Hall, or by Hall 
and Lucas, and prior to which said James Hays 





died intestate—administration on his estate being 
granted to Richard H. Hays. ‘That during the life 
time of James Hays, and before the payment of said 
notes or either of them, Edmondson and Goodall, to 
indemnify the said sureties, assigned to them the bond 
of Hays the intestate, and that afterwards, to wit, in 
the year one thousand eight hundred and twenty- 

even, the said Hall and Lucas were put in posses- 
sion of the lands: and that said Hall had, under that 
possession, collected a large sum of money as rents. 
That subsequentiy Hall, or Lucas and Hall, sold the 
land to one Betts for one thousand six hundred and 
twenty dollars, on a credit of one, two and three 
years, taking Betts’s notes, and agreeing to make 
him titles when the purchase money should be paid ; 
and under which sale, Betts obtained possession-— 
That afterwards, before the purchase money became 
due from Betts, Hail rescinded the contract, but that 
Betts remained in possession. Thata large portion 
of said lands was cleared, and had been cultivated, 
and that commodious buildings had been erected. 
The bill then charged, that after the death of James 
Hays, and before the last payment was made on ac- 
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count of said lands, the same being much needed for 
the purposes of the estate, the said Hall induced the 
complainants to execute to him a bond in the penal 
sum of five thousand dollars, conditioned that a title 
should be made to Hall, of the said lands, within 
four months after the date thereof; the said term of 
four months being inserted, as the probable period ne- 
cessary toperfect a title to Hall through the Orphans’ 
Court—the said Hall agreeing to that time, and pro- 
testing that no advantage should be taken on account 
of the time, and still retaining the bond of the intes- 
tate; James Hays. ‘That Richard H. Hays, one of 
the complainants and administrator of the estate, on 
making an effort. subsequently, to comply with the 
condition of the said bond, in obtaining the title 
from the Orphans’ Court, was instructed by the 
Court, that his application could not be considered 
the law requiring the same to be made by Hall,~—of 
all which Hall was informed, and a request urged 
upon him to apply accordingly; which Hall promis- 
ed to do, ata convenient time. ‘That, violating his 
promise, to make the aforesaid application to the Or- 
phans’ Court, Hall delayed and refused to do so, un- 
til after the four months had expired; and, notwith- 
standing that complainants were the sole heirs of the 
said James Hays, and had proposed to Hall, a deed 
or deeds for the said lands, he had refused to receive 
any such, and had actually commenced suit upon the 
bond executed to him, by complainants; which was 
then pending. 

The bill, after charging a want of consideration, in 
the execution of the bond, from complainants to 
Hali—and many other immaterial matters, prayed 
AP. 48 
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i i od — 
relief, in enforcing the execution of the cont act, and | had 
an injunction of the proceedings at law. T 


The answer of Hall admitted the sale of the | miss 
lands, as charged in the bill; stated that the full 
amount of the notes had been paid by respondent | JT 
and Lucas. ‘That on the last note respondent was | ¢ff 
sued in the name of one Love, as bearer; that being 
about to apply for an injunction to stay the recovery | 
on this note, until he could obtain titles—Edmondson } py | 
and Goodall being entirely insolvent—an interview | fat 
was effected with complainants; and on respondent } }ea) 
paying the amount of said note, then in suit, com- } ie] 
plainants executed their bond, as set out in the bill. | Yay 

The respondent denied that time was not ma- | om 
terial, but averred it was so considered; and y 
that he advised complainants to take ample time | dee: 
to effect the object. He also denied the receipt | the 
of any rents, as charged, or that he had been in the | w, 
possession of the said lands: admitted that Betts | hyp 
did apply to him for a sale of the lands; but on ac- | jp { 








count of the defect in the title nothing was done— | dex 
He further admitted the possession of the bond of | pp, 
James Hays, but denied any knowledge of the pro- } jngt 
ceedings to effect a title, instituted by complainants, ] ty, 
before the County Court, &c. wet 


Lucas also answered the bill, but stated no facts | Qn, 
materially varying from those stated in the answer } hyp 
of Hall. Jan 

The proofs taken in the cause, among other imma- ]| the 
terial matters, established, that Hall had, upon ma-‘] pa] 
ny occasions, exercised a control over the lands—ha- | yoj, 
ving rented them to some persons, and contracted | jot 
for their sale to others. And also, that the lands ] fee 
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had deteriorated in value, by cultivation and waste. 
The Chancellor dissolved the injunction, and dis- 
missed the bill. 


The case was argued by Thoringion, for the plain- 
tiff in error; and by Clarke, contra. 


HOPKINS, C. J.—The bill, in this case, was filed 
by Richard H. Hays, Patrick W. Hays, Robert S. 
Hatcher, and Nancy, his wife. Before the cause was 
heard in the Circuit Court of Lowndes County, Pa- 
itick W. Hays died, and his executrix, Martha B. 
Hays, was made a party to the bill, as one of the 
complainants. 

The material allegations of the bill, which we 
deem it necessary to consider, are, that James Hays, 
the father of the complainants, Richard H., Patrick 
W. and ‘Nancy Hatcher, sold, in November, eighteen 
hundred and twenty-six, the lands that are described 
in the bill, to Edmondson and Goodall, two of the 
defendants, at the price of two thousand dollars.—— 
That the purchase money was to be paid in two 
instalments, and for which the purchasers gave 
two notes to the vendor, with Hall and Lucas, who 
were also defendants to the bill, as their sureties — 
One note was payable, the first of January, eighteen 
hundred and twenty-seven, and the other the first of 
January, eighteen hundred and twenty-eight. That 
the vendor made his bond to the vendees, in the pe- 
nal sum of five thousand dollars, conditioned to be 
void, if he should, upon the payment, of the two 
hotes, or soon after, convey a good and legal title, in 
fee simple, to the lands, to the vendees. ‘That the 
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bond was, upon the day of its date, assigned by the 
vendees, to Hall and Lucas, to indemnify them 
against the liability they had incurred, as sureties 
for the purchase money. 

That, in eighteen hundred and twenty-seven, the 
vendees put the assignees, or Hall, one of them, into 
the possession of the premises, for the benefit of the 


assignees, and that Hall had received a large sum of 


money, as the rents of the land, ‘That the lands, 
since the sale, have been greatly injured by cultiva- 
tion, and diminished in value. 

That, in September, eighteen hundred and twen- 
ty-eight, and before the payment of the note that 
was last payable, the vendor died intestate. That 
administration upon his estate was granted to 
the complainant, Richard H.; and his heirs at law 
were his three children, who are complainants, and 
the children of a daughter, Mary Merriweather, who 
died in her father’s life-time. Her husband, who 
survived her, and her children, together with Al- 
len Love, the husband of Martha G., who is one of 
the last mentioned children, are defendants to the 
bill. 

They allege, that before the last instalment of the 
purchase money was paid to the administrator, Rich- 
ard H., he and the complainants, Patrick W. Hays 
and Robert S. Hatcher, made, en the twenty-first 
of April, eighteen hundred and twenty-nine, their 


- bond to the defendant, Hall,in the penal sum of five 


thousand dollars, conditioned to be void, if they 
should convey a good title in fee simple to the same 
lands, within four months from the date of their bond, 
That soon after the breach of the condition of their 
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bond, Hall put it in suit, claiming to recover upon it 
the sum, with interest, which had been paid upon 
the sale of James Hays. 

They allege also, that Hall had, at the time they 
executed their bond, and still has the bond of James ' 
Hays; and that their own bond was made without 
consideration, as the former one is a valid and sub- 
sisting obligation against the representatives of James 
Hays, upon which the persons who are entitled to the 
benefit of it, have a summary remedy to obtain a spe- 
cific performance of the agreement to convey the lands 
inan Orphans’ Court. 

As many of the allegations are not admitted in the 
answer, and were not proved upon the hearing of the 
cause, they are omitted in this statement. 

Hall and Lucas, both admit the agreement for the 
sale of the Jands—the execution of the notes for the 
purchase money—of James Hays’s bond, and the 
assignment of the latter to them, as stated in the bill. 
Hall admits also, that he still has the bond of James 
Hays; but denies that he ever had the possession of 
the lands, or exercised any control, or act of owner- 
ship over them, or had ever put a tenant in posses- 
sion, or received any sum of money, as rent of the 
premises. He states, that upon the note which first 
matured, a judgment was obtained against Lucas, 
which was satisfied by Lucas and himself jointly.— 
That suit was instituted on the other against 
him. That he employed counsel who had prepared 
a bill upon which he intended to apply for an injunc- 
tion to stay the proceedings at law, until he could 
ebtain a conveyance of the title to the lands, when 
it was agreed between himself and Richard H. and 
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Patrick W. Hays and Robert S. Hatcher, that they wh 
should make the bond which they executed in con- the 
sideration of the payment by him, of the sum due the 
on the note, then in suit. red 
It was proved on the hearing in the Circuit Court, this 
by the deposition of W. Oliver, that he was autho- ure 
rised, in eighteen hundred and twenty-seven, by a to | 
letter of Hall, that had been lost or mislaid, to sell pul 
or rent the premises, and that he did rent them to pai 
John Green and W. Pearce. bee 
By the deposition of John Green, it was proved die 
that he, one Autry and W. Pearce rented the lands du 
one year of W. Oliver, and that he paid the rent - 
due from himself to Samuel W. Oliver. me 
It appears from the proofs, that Isaac Betts, one mo 
of the defendants, took possession of the premises, the 
or a part of them in the autumn of eighteen hundred 10 
and twenty-eight, by the authority of Hall; that he titl 
had the possession as late as January, eighteen hun- he 
dred and thirty; and that one Walker also entered his 
upon the possession of a part of the lands, on a con- ha 
tract with Betts. the 
A letter written by Hall, dated the 2nd of Octo- at 
ber, eighteen hundred and twenty-eight, and address- the 
ed to Samuel W. Oliver, is annexed to the answer of of 
Hall, as an exhibit. In the letter Hall informed Oli- wl 
ver, that Betts was authorised to take immediate an 
possession of the premises, unless some of Hall’s mi 
friends had previously rented them to some other ~ 
person. th 
We conclude from the testimony, the possession tiv 
of the lands was given to the purchasers, and that me 
they have been occupied since the sale by persons th 
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who entered upon them as tenants of Hall, or by 
the permission of his tenants. It appears also from 
the proofs that the value of the premises has been 
reduced greatly since the sale, and no other cause ot 
this effect is shown by the testimony, than the fail- 
ure of the persons who have occupied the premises, 
to keep them in repair. Neither instalment of the 
purchase money was paid punctually; each was 
paid by the sureties of the vendees after a suit had 
been instituted, to compel payment. ‘The vendor 
died eight or nine months after the last note was 
due. If the failure to pay the first instalment 
punctually, gave him a right to tescind the agree- 
ment, he waived the right by the aeceptance of the 
money, and he acquiesced in the neglect to discharge 
the other note by asserting no claim to the posses- 
sion of the lands. He was not bound to convey the 
title before the whole purchase money was paid, and 
he died in nodefault, because no right existed during 
his life to demand a conveyance of him. As he 
had acquiesced inthe delay of the vendees to pay 
the purchase money, his personal representatives had 
aright to do so also. ‘That he did sois proved by 
the fact that he afterwards receieved the balance 
of the purchase money. At no time before the 
whole purchase money was vaid, had the purchasers 
any ground upon which they could have been per- 
mitted to avoid the specific execution of the agree- 
ment. ‘The eflect of their own default was against 
them, and in favor of the vendor and his representa- 
tives; and all benefit from that default has been 


Waived by those who might have claimed it. If 


the last instal nent had not been paid, a bil! might 
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have been filed by the personal representative of the J eve 
vendor to compel a specific performance, and upon | Dee! 
such a billin such a case, the decree sought, ought to any 
be made. The vendor performed, during his life, a } P?*! 
valuable part of the contract, by parting with the B 
possession of the lands, and had a right before his } the 
death, as the last note became due prior to that } “ve 
event, to a specific execution of the agreement. to t 
The principle is well settled, that where either | °* 
party has performed a valuable part of his con- | 
tract for the sale and purchase of an estate, and tion 
is in no default for not performing the residue, he ae 
shall have a specific execution of the other part all 
*2Story’eof his contract.* This right the vendor did no- or! 
_— thing, after he acquired it, to impair, and after his / 
death it belonged to his personal representative, if he 2d 
chose to claim it. ‘The possession from which the 1 
vendor parted was never regained or claimed, either a 
by himself, whilst he lived, or by his representatives his 
after his death. The value of the lands has been di- the 
minished since the sale of them, by the want of pro- ar 
per care in those from whom it was required. The ant 
impossibility of placing a party in statu quo, who has to 
performed a valuable part of his agreement, and was the 
in no default for not performing the residue is another a 
t2Ib.83. ground, for the specific execution of the agreement.t = 
If the sale could not be executed, the heirs of the ot 
vendor would be injured by the consequences of du- if 
ties omitted, or of acts which were not the vendor's In 
or theirown. ‘Time may be of the essence of an a- 
greement in a Court of Equity. It is always essen- - 
tial, when it is made so by the terms of a contract; hi 
and it is considered so by some able Chancellors, in aa 














JANUARY TERM, 1837. 385 





— 


HAYS et al vs HALL et al. 
ae 





every case, in which the party who seeks relief has 


been in default himself, without any just excuse, or 


any paqnatnraon or subsequent. waiver, by the other 


t * 2 Story’s 
abe il Eq. &5, 26, 
But for the acquiescence and acts of waiver, on pase Soe 
oung L 
the part of the vendor and his personal representa: Collyer 
—l 


tive, the vendee never would have acquired a right oi Ch- 
to the specific execution of the agreement, in this °°?" 
case. 

t is a general rule, that where the specific execu- 
tion of an agreement, reapectit 1g lands, will be de- 
creed between the parties, it wiil be decreed between 
all parties claiming under Me? in privity of estate, 
or representation, or title, unless other controlling 
equities are meets. The rule is thus stated in 
2d Story’s 7 6, 97. 

The purchase money is treated, in equity, as the 
personal property of the vendor, and as such, goes to 
his personal representatives. Tt If it be unpaid at ieee 
the vendor’s death, the personal representative has = 
aright to receive it. If thepay ment of the money 
and the conveyance of the estate, are according 
to the agreement, to be made at the same time; 
the personal representative would have a right; 
ina case where the time agreed upon for perform- 
ance, was not of the essence of the contract, if in ne 
other case, to a specific execution of the agreement, 
if he applied to a Court of Equity for the purpose, 
ina reasonable time after the day for performance. 

The purchase money having been made the per- 
Sonal property of the vendor, by his own contract, 
his personal representative has a right to all the re- 
medies to recover or retain it, to which the vendor 

4P 19 
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would be, if he were living. When the representa- 
tive goes into equity, he must make the heirs of the 
vendor, as well as the vendee, and all other persons 
who have an interest in the matter, parties to his bill. 
The heirs may, if they choose, unite with him, as 
complainants — otherwise, they must be made de- 
fendants. 

By the contract, in this case, no day was fixed for 
the conveyance of the tithe—The vendor’s bond re- 
quired him to convey the estate, soon after the pay- 
ment of all the purchase money. If the purchasers 
and their sureties had made no default, there is no 
reason to suppose the title would not have been con- 
veyed by the vendor in his life-time according to his 
contract. Their defaults were acquiesced in, and 
waived by the vendor himself, and his personal re 
presentative. 

It is a just excuse, for the omission of the adminis 
trator, in this case, to file his bill for the execution of 
the contract sooner than he did, that the purchasers 
could have obtained a specific execution of the 
agreement in the Orphans’ Court of the proper Coun- 
ty, by filing a petition against the administrator upon 
the bond of his intestate, and satisfying the Court 
that it was fairly made. This statutory remedy is 
more summary and less expensive, than the proceed- 
ing in Equity, in which the same object is attained.* 

The vendees, and those who claim under them, 
can not complain of the administrator’s delay in tak- 
ing steps to enable him to have the title conveyed to 
them, when the consequence of any course he could 
have pursued, would have been longer delay than 
would have been the result of the prosecution by the 
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esata paisa 
vendees, of the remedy to which they only were en- 

. bd a e . 
titled in an Orphans’ Court.* Py 


The next question is; whether the bond which 3rW™* 


three of the plaintiffs in error made to Hall, is valid, 
We think there is no consideration to support the 
bond. ‘The payment by him of the last instalment 
of the purchase money was what he was bound to 
do. Nothing that appears in the record would have 
been a good defence to the action at law upon the 
note, or have given him a right in Equity, to enjoin 
a judgment upon it. As the vendor parted with the 
possession of the premises, and the vendees bound 
themselves to pay part, at least, of the purchase mo- 
ney, before the time fixed for the conveyance of the 
title, the promise to pay the whole of the purchase 
money was independent of the obligation of the ven- 
dor to convey, and the entire sum could have been 
recovered at law, without any averment in the de- 
claration, of the vendor’s ability to convey the es- 
tate. A plea in such a case, that the vendor had no 
title on the day fixed for the conveyance, would be 
no bar to the action, as this Court decided, in the 
case of Weaver vs Childress.t Rep 303. 
There was no just claim to an injunction, from a 
Court of Equity; because the case shows the title 
could have been obtained, on a proper application to 
an Orphans’ Court. That the complainants, who 
made the bond to Hall might have defended the ac- 
tion at Jaw, upon it, does not deprive them, in this 
case, of their claim to relief in Equity against their 
bond. 
The jurisdiction of the Court might perhaps be 
maintained upon the principle, that it is against con- 
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science, for Hall to enforce the bond, and unjust to 
the obligors, that he should retain it. He might 
take a non-suit in the action now pending, and re- 
new it again, hereafter, when the obligors could not 
prove that their bond was without consideration,— 
and we will not decide, that equity might not exer- 
cise jurisdiction upon the principle of guza temet, and 
Meg Et decree the cancellation of the bond.* 

As equity has jurisdiction to decree a specific exe- 
cution of the contract of James Hays, deceased, in 
favor of his administrator, it was proper for the com- 
plainants in their bill for a specific performance, (for 
which object the bill, in this case, was filed,) to make 
the matter of the bond to Hall, a part of the case. 

It is a settled rule, that if a Court of Equity have 
jurisdiction of a cause, for one purpose, it may exer- 

ieJohas. cise it generally.t 

There ought, we think, to be a decree for the can- 
cellation of the bond, and for a perpetual injunction 
of the suit at law upon it, as well as for a specific 
execution of the contract for the sale of the lands, 
into which James Hays entered, in his life-time. 

The assignment by the vendees, of the vendor's 
bond to flail and Lucas, created in favor of the lat- 
ter persons, an equitable mortgage. If the purchase 
money which the sureties paid, did not belong to the 
vendees, and has not been repaid by the vendees, the 
sureties in this case, have a right to the estate, as 
mortgagees, upon a decree for the specific execution 

Es of the contract, in favor of the complainants? 
: Such a mortgage they might foreclose as other 
mortgages may be foreclosed. 
It does not appear that John G. Merriweather had 
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any interest which a decree in this case could afiect, 
as his wife died before her father, James Hays.— 
Betts also appears to have no interest. 

So much of the decree as dismissed the bill, as to 
the defendants, John G. Merriweather and Betts, is 
afirmed, at the costs of the plaintifis in error. But 
the decree, in all other respects, is reversed, and the 
cause is remanded, for the purpose of having the 
principles of the opinion of this Court carried into 
effect. : 

This Court cannot now inake such a decree as 
ought to be made, because the Circuit Court made 
its decree before all the necessary parties were before 
that Court. The heirs at Law of the complainant, 
Patrick W. Hays, ought to have been made parties, 
before the decree of the Circuit Court was made. 

Hall has died since the cause was brought into 
this Court, and his executors have been made parties 
here; but it will be proper to make his heirs at law 
parties, before the case shall be heard again in the 
Circuit Court. All the amendments for these pur- 
poses may be made, after the case shall be again in 
that Court, upon a mandate from this.* 

There ought also to be either an answer from the 
wife of Love, or a decree, pro confesso, against her. 

The plaintiffs in error must be allowed the costs 
of this Court upon so much of the decree of the Cir- 
cuit Court, as is reversed against the defendants, Good- 
ali, Edmondson, Lucas, and the executors of Hall. 


GOLDTHWAITE, J., not sitting in this case. 


*7Pet.Rep 
30. 
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Bass, by guardian, vs. coor. 


As to the settlement of guardianship accounts. 


1. In the final settlement of the accounts of a guardian, before 
the Orphans’ Court, an allowance to the ward, for his labor, 
while employed for the guardian, cannot be made. 


In error to a decree of the Orphans Court of Dal- 
las county. 

By the record in this case, it appeared that the 
defendant in error, on the eighth day of March, 
eighteen hundred and thirty, was appointed a guar- 
dian of Lawrence Bass, by the Judge of the Orphans 
Court of Dallas. In February, eighteen hundred 
and thirty-six, the defendant made, before the Judge 
of that Court, a final settlement of his guardianship 
accounts,—in the course of which it appeared that 
the ward had lived with the defendant from’ March, 
eighteen hundred and twenty-eight, to the summer of 
eighteen hundred and thirty-four; that he had la- 
bored for him all the intervening time, excepta small 
part of it, while attending school; and that his labor 
was worth considerably more than his maintenance 
during that period. The Judge of the Orphans 
Court, on the aforesaid settlement, refused to allow 
the excess, above mentioned, to be charged against 
the guardian: and to this decision the plaintiff ex- 
cepted, and here assigned it for error. 


Clarke, for plaintiff in error-—Edwards, contra. 
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COLLIER, J.—It is not necessary to a decision 
of this case, that we should determine whether the 
defendant can be charged in any form of proceeding 
for the work and labor of the plaintifi’s ward, while 
subject to the guardianship of the defendant. If the 
profits resulting from this source did not constitute a 
part of the trust estate, in the adjustment of the de- 
fendant’s accounts, they should not have been consi- 
dered, unless to ascertain the expense to which he 
had been subjected, in taking care of the person of 
histhen late ward. That they were part of the es- 
tate of the ward entrusted to the management of the 
defendant, or the increase of that estate,—no one can 
believe. On the contrary, if they constitute a de- 
mand legally enforceable, it is one growing out of 
the industry and labor of the ward. 

Guardians are required to report tothe Judge of 
the County Court, an inventory of the estate, both 
real and personal, which they shall have received or 
taken possession of; and shall exhibit, once in every 
year, and oftener if required, an account of the pro- 
duct of the estate, and of the sale and disposition of 
such product and disbursements.* But nothing is,,.. Dig. 
said in our laws, in regard to the personal earnings 20. 
ofthe ward. The condition of the bond of the guar- 
dian, is, to perform all the duties which are or may be 
required of hin hy law:t beyond the scope of this 
undertaking, his sureties cannot be charged ; nor can 
the Judge of the County Court affix a liability upon 
him, by any order or decree, which the law has not 
first authorised. 

Again: if a guardian be chargeable to the ward 
for his personal labor, it must be after the relation- 


t ib. 177. 
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ship of confidence and trust shall have ceased to ex- | jhe , 
ist, and then only, not because he had becn guardian, to, is 
but because he had derived a benefit from services 
he could not legitimately command. 
“A guardian,” says Mr. Reeves, “is one that legal- 
ly has the care and management of the person or 
parener the estate, or both, of a child, during his minority, 
a whose father has deceased.”* And is said by Mr, 
453,462. Blackstone, to stand in foco parentis.t 
In the direction of the person of his ward, he must, Ast 
of necessity, possess large discretionary powers, sub- 
ject to be controlled in their exercise, if he abuses 1. Th 
them. It is certainly the duty of the guardian to cal 
train his ward to habits of industry and economy— pre 
and if, in the practical inculcation of lessons which ae 
lead to the pursuit of these, he derives to himself a 1 
benefit, it would seem, upon principle, that he should of 
incur no charge. 
Chancellor Kent lays it down, “that the guardian’s T 
trust is one of obligation and duty, and not of spec- ed u 
dag ulation and profit.”{ Consequentiy, he can not spe- 
| Isted- culate upon his ward’s money,—if he does, the ward T 
is entitled to the profits arising from its employment: 
so, if he purchases a debt, at a discount, the benefit HH 
is to accrue to the infant. So, by a parity of reason- Hac 
ing, the person of the ward cannot be uscd solely to of 
advantage the guardian: if, therefore, he is hired out and 
or apprenticed, and a premium paid by the master, the 
tiie ward would be entitled to recover the hire or tert 
premium. But he would not be entitled to it ona rf 
ettlement of the guardianship account. to t 
The settlement of the account by the Judge of the 
County Court, applying alone to the trust property, me 
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the decree of the Judge, in the particular excepted 
to, is proper, and must consequently be aflirmed. 


HADEN AND EVERETT VS THE UNITED STATES.* 
As to practice in the Supreme Court. 


1, This Court will not set aside a judgment obtained on certifi- 
cate, on motion to file a complete transcript of the record and 
proceedings in the case——no return being made to a certiorari 
previously issued to complete the record, and the transcript 
sought to be filed, appearing to have been certified from the 
Court below, upon a writ of error sued out to a previous term 
of this Court, and not prosecuted. 


This was a motion to set aside a judgment obtain- 
ed upon certificate. 


Thornton, for the motion—Sallee, contra. 


HOPKINS, C. J.—At the last term of this Court 
Haden and Everett filed an incomplete transcript 
of arecord of a cause between the United States 
and themselves, together with a writ of error which 
they had sued out, in the case, returnable to that 
term. 

Upon their notion a writ of certiorart was issued 
to the clerk of the Court below, requiring him to 


*The judgment in this case, was subsequently to this decision, set aside, and 
4 re-hearing granted, on the ground of an existing defect in the certificate. 


AP. 50 
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send and certify to the present term of the Court, a V 
complete transcript of the record. day 

The law requires the clerk to make up a full and | had 

perfect record of all the proceedings in the cause and J] as \ 

to give an attested copy of such record to the party | for: 

by which the writ of error was sued out, upon his ap- C 

* Aik. Dig. plication.* the 
_ Where a writ of error has been sued out in a cause, mot 
the party who obtained the judgment in it, of the aff 

Court below, is entitled, if the writ of error, and a imp 
transcript of the record of the cause be not deliver- | an 

ed to the Clerk of this Court, on or before the third mo 

day of the term to which the writ was returnable, J 

to an affirmance of the judgment, on producing a set 
proper certificate from the clerk of the Court by ple 
which the judgment was rendered. t107 

The writ of error and the imperfect transcript, lov 

filed by Haden and Everett at the last term, were fer 

not delivered to the clerk of this Court, within the the 

three first days of that term, and no motion was da 

made to affirm the judgment on a certificate within an 

that time. Ona subsequent day of that term, the ter 

transcript, together with the writ of error, was deli- 

vered by Haden and Everett, to the clerk of this tu 
Court, and upon their motion, a writ of certiorart th 

was issued, to complete the transcript. If, at that by 

time, a motion to aflirm the judgment had been made te 

on a proper certificate, and Haden and Everett had 

not shewn their intention of completing the tran- lo 
script by moving fora certiorarz, the motion to affirm fa 
would have been allowed, because there was no h 

such transcript as the law requires to prevent tlie al- jt 

tib. 256. lowance of such a motion.t t1 
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When the cause was regularly called, on a prior 
day of the present term, no return to the certiorari 
had been made, and the transcript was as imperfect 
as When it was filed. No motion was made, then, 
for another ce7tzorarz, and the cause was passed. 

On the next regular day afterward, for motions, 
the judgment was aflirmed on certificate, upon the 
motion of the United States. ‘The judgment was 
afirmed, on the ground that the transcript was too 
imperfect to prevent the success of the motion for 
an aflirmance, and the plaintiff in error did not then 
move for another certzorarz, to complete the record. 

A motion is now made, by Haden and Everett, to 
set aside the judgment, and for leave to file a com- 
plete transcript of the record. No return to the cer- 
tiorart has been made by the clerk of the Court be- 
low; and the transcript of the record which they of- 
fer to file is connected with a writ of error which 
they sued out, in the same cause, on the eleventh 
day of December, eighteen hundred and thirty-five, 
and which wasreturnable to the January term, eigh- 
teen hundred and thirty-six, of this Court. 

This writ has become a nullity.* It was not re-*4 Dal. R. 
turned to the proper term of the Court, and after 
that term Haden and Everett abandoned the writ, 
by suing out another, returnable to a subsequent 
term. 

Upon a certificate of the clerk of the Court be- 
low, of the amount of the judgment in that Court, in 
favor of the United States, and that the second writ 
had issued, they have obtained an affirmance of the 
judgment. ‘The first writ of error could not bring a 
transcript of the record of the cause before this 
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Court, for any purpose, even with a proper return of 
the clerk to that writ; but the certificate of the clerk, 
which must be relied upon, to show that the tran- 
script is a true copy of the record, was not made un- 
til the eighteenth day of last month—more than 
twelve months after.the issuance of the first writ of 
error,—long after the operation of that writ, and his 
authority under it, to certify a transcript, united to 
the writ, had been terminated. 

Where a certiorart has issued from this Court, for 
the purpose of completing a transcript here, the 
Court can not take notice of any other transcript, ex- 
cept one shall be certified in the return of the clerk 
of the Court below, to the certcorarz. 

As no return has been made to the certiorar7, there 
is no other record here, than the imperfect one which 
was in Court, when the judgment was affirmed. 

The motion to set the judgment aside is denied, 


GOLDTHWAITE, J., not sitting, 
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THE STATE OF ALABAMA VS, ABSENCE. 
As to indictments for mayhem. 


1. Where a statute adopts a common law offence, all the com. 
mon law requirements in defining the offence, should be fol- 
lowed in the indictment. 

®, But, when a statute describes an act as a crime or misde- 
meanor of particular grade, the indictment need not state the 
legal conclusion, that such act amounts to such crime or mis- 
demeanor. 

4, Thus, in an indictment for mayhem, it isnot essential tocharge 
the offence to have been committed feloniously. 

5, One indicted as principal in the second degree, for the of- 
fence of mayhem, may be guilty of the offence of beating, per- 
petrated by the principal in the first degree, without being 
guilty of the mayhem. 

6, So, the charge of a Court, that if the principal in the first 
degree is guilty of mayhem, and the principal in the second 
degree has aided and abetted the fight—the latter would also 
be guilty of mayhem—would be too broad. 


On points reserved from the Circuit Court of Dal- 
las county. 

In this case an indictment was preferred against 
Wiley Mosely and Elijah Absence, in the following 
terms: 

“The State of Alabama, Dallas county—-Circuit 
Court, Spring Term, 1836. j 

“The grand jurors for the county aforesaid, upon 
their oaths present, that Wiley Mosely, late of the 
county aforesaid, on the twenty-first day of March, 
A. D. eighteen hundred and thirty-six, with force and 
arms at , to-wit, in the county aforesaid, in and 
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ww 
upon one William E. Weaver, in the peace of the ] by 
State then and there being, the right ear of him the | gui 
said William E. Weaver, then and there on purpose, ign 
and of his malice aforethought, unlawfully did bite | con 
off. And the jurors aforesaid, upon their oaths afore- 
said, do further present, that Elijah Absence, late of J jud 
the county aforesaid, in the county aforesaid, with wel 
force and arms on the day and year aforesaid, unlaw- | and 
fully, and on purpose, and of his malice aforethought, 
was present, aiding and abetting and assisting the ; 
said Wiley Mosely, the said mayhem todo and com- sen 
mit; contrary to the form of the statute in such case 
made and provided, and against the peace and digni- ( 
ty of the State of Alabama.” by 
Upon this indictment, a capias issued, which was tert 
executed upon Absence; and at Fall term, eighteen J cha 
hundred and thirty-six, he was tried, and found deg 
guilty. deg 
In the progress of the trial, the counsel for Ab- dre 
sence requested the Court to charge the jury—that | ver. 
in order to convict the defendant of aiding and abet- | the 
ting in the commission of the mayhem, as charged in | bun 
the bill of indictment, they should believe from the 1 


evidence, that the said Mosely intended to commit a | inst 
mayhem: and that Absence was consonant of that — dan 
intention. The Court refused to give this charge; | mis 
but instructed the jury, that if they believed fromthe | dict 
evidence that Mosely was guilty, as charged,—and | the 
that Absence did any act—such as pushing the said | the 
Weaver, the person maimed, toward Mosely, for the | that 
purpose of causing a fight between Weaver and | tha 
Mosely, and a fight immediately ensued, in the course Ff the 
of which Mosely bit off the ear of Weaver, and there- | Mo: 
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by committed a mayhem,—then Absence would be 
guilty as charged in the indictment, although wholly 
ignorant of any intention of Mosely to do more than 
commit an assault and battery. 

The Court also overruled a motion in arrest of 
judgment. And the questions arising in the case 
were reserved for the opinion. of this Court as novel 
and difficult. 


This case was argued here by Edivards for Ab- 
sence, and by the Allorney-General for the State. 


GOLDTHW AITE, J.—An indictment was found 
by the grand jury of Dallas County, at the Spring 
term of the Circuit Court, held in the present year, 
charging one Wiley Mosely, as principal in the first 
degree, and the defendant, as principal in the second 
degree, in the terms of the statute of eighteen hun- 
dred and seven,* with biting off the earof one Wea- 
ver. The plaintiff in error was tried and convicted at 
the fall term of that Court, held in the year eighteen 
hundred and thirty-six. 

At the trial, the presiding judge was requested to 
instruct the jury, that in order to convict the defen- 
dant, then on trial, of aiding and abetting the com- 
mission of the mayhem, as charged in the bill of in- 
dictment, they should believe, from the evidence, that 
the said Wiley Mosely, charged in the first part of 
the indictment, intended to commit a mayhem, and 
that the said defendant, Absence, was consonant of 
that intention. This the Court refused, but charged 
the jury, if they believed from the evidence, that 
Mosely was guilty, as charged in the indictment, and 
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that Absence did any act, such as pushing Weaver, 
the person maimed, toward the said Mosely, for the 
purpose of causing a fight between the said Weaver 
and the said Mosely, in the course of which the said 
Mosely bit off the ear of Weaver, and thereby com- 
mitted a mayhem, the said Absence would be guilty 
as charged, though wholly ignorant of any intention 
of said Mosley to do more than commit an assault 
and battery. 

After verdict, the defendant below moved to ar- 
rest the judgment— 

Ist. Because the first count of the indictment con- 
tains no reference to the statute. 

2d. Because the act is not charged ‘to have been 
done feloniously. 

3d. Because the count does not contain the word 
“mayhem,” “or maim.” 

4th. Because it does not conclude, “against the 
peace and dignity of the State of Alabama.” 

5th. Because the word “feloniously,” is not con- 
tained in any part of the indictment. 

6th. The term “mayhem,” in the second count, or 
latter part of the indictment, is improperly inserted, 
as the word is not used elsewhere in the indictment. 

7th. Because, in stating the charge against the de- 
fendant, Absence, there is no sufficient averment of 
time and place. 

This motion was overruled ; but inasmuch as some 
of the questions presented were considered novel and 
difficult, the presiding Judge consented that all the 
points arising in the case might be reserved as novel 
and difficult, for the decision of this Court. 

The indictment seems to be in the form pointed out 
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by the most usual and correct precedents, and con- 
tains Only one count, which charges Mosely with com- 
mitting the act, and Absence with being present, and 
aiding and assisting. 

It is objected, however, that the statute having de- 
clared the biting off of an ear, to be mayhem, it was 
necessary to charge the individuals indicted, with 
this legal conclusion. Hawkins, vol. 1, p. 107, and 
2 Hawkins, 310, are relicd on to establish this posi- 
tion. 

It is admitted, if a statute adopts a common law 
offence, without otherwise defining the crime, all the 
common law requirements should be followed, in the 
indictment : thus our statutes affix the punishment 
of death to murder and rape, without attempting to 
define the crimes,—here, no doubt, the terms, “ mur- 
dravit and “rapurt,’? would be essential; but whena 
statute describes a particular act or acts, as a misde- 
meanor or crime of a particular grade, it is not ne- 
cessary, in an indictment, after charging the acts, to 
state the legal conclusion, that they amount to the 
misdemeanor or crime of the grade declared by sta- 
tute—decause such is the conclusion of the law, on the 
facts all:dged. ‘The same reason is conceived appli- 
cable to the omission of the word “ feloniously.” If 
the statute had declared, that all persons who should 
be guilty of the crime of mayhem, should be punish- 
edin a particular manner, without attempting to 
further define the offence, the question would proper- 
ly arise on au indictment framed under such a statute, 
Whether it was necessary to allege the mayhem to 
have been done feloniously. 

It is sufficient to decide, that the word entering in- 

4P 3 | 
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to no part of the definition of this offence, as creat- ces 
ed by the statute, it was properly omitted in the in- mu 
dictment. fer: 
It is further urged, that there is no sufficient alle- len 
gation of time and place, so far as Absence is notic- ' 
ed in the indictment. niz 

The Court recognizes the authority of the rule re- to 

_ quiring an averment of time and place, to each sub. be 
P38. stantive fact charged in the indictment.* But the for, 
indictment, it is believed, conforms to this rule with to | 
the utmost precision. wis 
It follows, as the consequence of these views, that mu 
there was no error, in refusing to arrest the judgment ens 

in the Court below. his 
It is contended, that the charge asked for and re- ’ 
fused, in the Court below, was correct, and that the wil 
charge given to the jury, can not be supported, on sto 
principle, in as much as the statute declares, that mu 
the maiming must be done on purpose, and of malice if 1 
aforethought—it would involve an apparent absur- des 
dity, to convict one who never had assented to the 
act, and in the commission of which his will did not ly 
concur. In answer to this, it has been urged, thata act 
man must be presumed to intend all the consequen- pli 
ces which necessarily flow from his acts. sue 

That this principle is well settled, and of univer- bit 
<> sal application, is unquestionably the law.t om 
P.C.A31;1 What may be the necessary consequence of a | 
256. particular act or command, may frequently be a ch 
question very diflicult of decision — Thus, it is said, - 
(in 4th Blackstone’s Commentaries, p. 37,) that if A uin 
command B to beat C, and B beats him, so that he ats 
dies, B is guilty of murder, as principal, and A as ac- ert 
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cessary; but the editor adds, in a note, that this 
® 

must be understood with the qualification, that it re- 

fers toa case where the command was to beat vio- 


lently. 
With this qualification, which seems to be recog- 


nized by Lord Hale and Mr. Last,* it would seem "1Hale, 


to follow, that the degree of the guilt of A must 
be regulated, in some degree, by the act of B—*” 
for, if the beating, though wholly unlawful, was 
to be slight and of such a character as could, in no 
wise, produce death, A ought not to be held guilty of 
murder, nor yet would he be innocent, if death did 
ensue, by the actof B, although B greatly exceeded 
his intentions. 

The case put, in Last, is this—if a man wilfully, 
with intent to hurt, though not to kill, throw a large 
stone, at another, and by accident it kill him, this is 
murder. It would seem to be manslaughter, only, 
if the stone was small, and not likely to produce 
death. 

The Court below charged the jury, “that tf Mose- 
ly was guilty, as charged, and Absence had done any 
act, such as pushing Weaver towards Mosely, for the 
purpose of causing a fight, and a fight immediatelg en- 
sued between Weaver and Mosely, in which the former 
bit his ear, then was the defendant Absence, guilty as 


charged.” 

The Court below seems to have predicated its 
charge on the principle before stated, and under the 
impression, that a person present aiding and abet- 
ting, must, of necessity, be guilty of the same offence 
as the principal actor, and culpable, in the same de- 


gree. But this is not universally true. Thus, if a 
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master assaults another with malice prepense, and the 
servant, ignorant of his master’s predetermined de- 
sign, takes part with him, the servant is not an abet- 
ter of murder, but of manslaughter only.* 

So, in this case, Mosely may have formed the deli- 
berate purpose to bite off the ear of his opponent, as 
well as to beat him, and Absence may have been 
present, aiding and abetting the beating, yet igno- 
rant of, and not assenting to the mayhem. 

This distinction is farther adverted to in a note to 
4th Blackstone’s Commentaries, p. 23, where it is ob- 
served, “ that’ besides presence and aiding and abet- 
ting, there must be a participation in the felonious de- 
sign, or, at least, the offence must be within the com- 
pass of the original intention, to constitute a principal 
in the second degree. 

The Court has entertained great doubt, which is, 
by no means removed, whether an individual may 
not be guilty, under this act, without being the im- 
mediate actor, or conusant of his design to commit 
the particular mayhem,—as, where two should con- 
cert together todo some great bodily harm to anoth- 
er, and one only should be the actor, the other being 
present when the mayhem was committed. But, on 
this point the Court give no opinion, as they have ar- 
rived at the conclusion that the charge as given was 
too broad. | 

The judgment must be reversed and the cause re- 
manded. 





cou 


the 
ant 
the 
five 
rat 
me 


hu 
is 1 
hu 
Yc 


ne. 


In 








JANUARY TERM, 1837. 





ALEXANDER US FITZPATRICK, 


-—_— ee 











ALEXANDER VS. FITZPATRICK. 
As to demurrers to evidence. 


1. Where the truth of evidence, adduced to support an issue, 
is admitted by a defendant, but its legal effect denied, such 
defendant has a right to demur to the evidence: and the plain- 
tiff in such case, would be compelled either to join in the de- 
murrer, or to waive the testimony. 

2. For the refusal of an inferior Court, in a proper case, to com- 
pel a party to join in a demurrer to evidence, or waive the 
evidence, error will lie. 

8. Though, if seems, that a party would not be permitted to 
complain, in error, of the rejection of a demurrer to evidence, 
where the record showed it to be frivolous. 


In error to the Circuit. Court of Montgomery 
county. 

This was an action of trespass on the case, which 
the piaintiff in error commenced against the defend- 
ant, in the County Court of Montgomery county, on 
the ninth of February, eighteen hundred and thirty- 
five. In addition to the common counts, the decla- 
ration contains a count upon the following instru- 
ment : 

“Montgomery, 16th March, 1825.—Received five 
hundred dollars of Edmund Alexander, which money 
is to be disposed of for negroes, together with five 
hundred dollars of my own money, by Col. Harrison 
Young. If not disposed of by the first day of June 
next, the money is to be returned to him by me.” 

This instrument was executed by the defendant. 
In the count upon it there were averments, that the 
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money was not invested on or before the first of June, 
eighteen hundred and twenty-five, in the purchase of 
negroes, and that before the commencement of this 
suit the plaintiff had requested of the defendant a re- 
turn of the money. 

A trial was had before a jury, in the County Court, 
on issues taken upon the defendant’s pleas of non- 
assumpsit, and the statute of limitations. Upon the 
trial the plaintiff produced to the jury the instm- 
ment which has been mentioned, and proved that his 
attorney at law, had, in 1829, 50, demanded of the 
defendant an account of the negroes or of the money, 
referred to in the instrument, and that the defendant 
declined then making any account. The plaintiff 
offered no other evidence, and the defendant offered 
none. ‘The defendant then ofiered a demurrer to the 
evidence, in which, he admitted the truth of the tes- 
timony. ‘The Court refused to compel the plaintiff 
to join in the demurrer ; for which the defendant ex- 
cepted. ‘The issues were tried by the jury, and they 
assessed the plaintiff’s damages at six hundred and 
eighty-six dollars and sixty-six cents; for which sum 
he recovered a judgment. 

The case was removed, by the defendant, into the 
Circuit Court of Montgomery county, where he as- 
signed as error the refusal of the County Court to 
compel the plaintiff to join in the demurrer, and-up- 
on the assignment, the Circuit Court reversed the 
judgment, and remanded the cause to tle County 
Court. 

Upon the judgment of the Circuit Court, the plain- 
tiff sued out a writ of error, and has brought the case 
into this Court. 
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Dargan, for plaintiff in error. 


HOPKINS, C. J.—The first question in the case, 
is, had the defendant a right to demur to the evidence. 
This question does not arise in a case, in which the 
evidence is wholly parol, and loose and indefinite, or 
circumstantial. Whether the right exist in such a 
case, We shall not enquire. Here, a part of the evi- 
dence is written, and the remainder, although. parol, 
is certain, and no more admitting of any variance, 
than the matter in writing. 

In addition to the legal admission of the matters 
proved, which the demurrer would have been, in this 
case, had it been allowed, the defendant expressly 
admitted the truth of the evidence in the demurrer, 
that he offered. 

The only question then, between the parties, was 
the legal effect of the facts, which had been both 
proved and admitted. ‘The legal effect of facts, is in 
every case, a question for the Court to decide. Ifthe 
facts proved in this cause had not been adinitted by 
the defendant, and the jury had ascertained them, 
they ought to have applied the Jaw to them accord- 


ing to any instructions which the Court gave, and re- 


i 
turned a verdict that would have had the effect to 
which tue Court decided the facts, if found would be 
entitled. Ifa plaintiff show no éause of action in his 
declaration, no principle is clearer or more jusf} than 
that which gives a defendant a right to admit all the 
facts which are well pleaded in the declaration, by 
a demurrer to it, and thus make the questions in the 
case purely legal, to be decided by the Court. No 
one has ever supposed that this principle encroached 
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upon the proper sphere for the action of juries— |] 4). 
Why refer a question of law merely, to ajury, to be | jim 





decided according to the opinion of the Court? The y 
law intends juries to enquire of and ascertain dispu- righ 
ted matters of fact, and toapply the law according sex 
to the.opinion of the Court, to the facts they find. Ss 
But where the matters of fact set out ina declara- J go} 
tion, as the plaintiffs cause of action are admitted J piso 
by the defendant, there is nothing for a jury to do. will 
The principle which would give the right to admit, J pa. 
in some mode, such matters of fact as are in this Cou 
case, and apply to the Court to decide the legal 1 
questions that arose, would be as reasonable as the ed. 
principle which allows a demurrer to any part of the ion 
pleadings. After the admission of the facts, there i 
are no other than legal questions to be determined. den 
Ifa jury should be required to decide these, their the 
decision ought to conform to the opinion of the Court. wer 
Such conformity might always be expected, uniess ae 
the instructions of the Court were misapprehended, eae 
or influences operated, which’ caused a disregard of | jh. 
legal justice. Ifa jury make an erroneous applica- the 


tion of the law to the facts, it is the duty of a Court B 
to set the verdict. aside upon a proper application. 


The doctrine is, we think, properly settled, that to ‘ 
such evidence as the testimony -in this case, a’ party in t 
has a right to demur, and that the other party is 7 
obliged either to join in the demurrer or waive his tins 
evidence.* 

As the County Court neither compelled the plain- C 


tiff to join in the demurrer, nor to waive his evidence, 


*2 H. Blac. 206—Gibson & Johnson v Hunter—Cro. Eliz. 753—2 Rand. R 
68, 353—1 Stewart's Rep. 321, 337, 557—Gould’s PI. 183, 4&0. 
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the right of the deicndant to demur was denied to 
him. 
Whether the error of the Court, in denying the 
right, be one for which a writ of error lies, is the 
next anc last question. 
Some Judges have expressed the opinion, that 
such an error is committed by a Court in the exer- 
cise of its discretion, and that for it no writ of error 
will lie. But the second branch of this proposition 
has not, within our knowledge, the judgment of any |, ite 
Court to support it.* R.9, 14—7 
That the writ lies for such error, has been adjudg- ee 
ed, and principle in our opinion, requires the ques- 
tion ts be so decided.t 12 Rand R. 
ita demurrer were offered by one party to evi- ay Pee 
dence, the legal effect of which clearly maintained ** 


the part of the issue of the other narty,-and (oc Court 
were to reject it, the act of the Court might not be 
an error of which the party ought to be permitied to 
complain, because his demurrer was frivolous, and 
the record would show that lic was nol injured by 
the rejection.t aoa S00” 

But the demurrer, which was offered in this ease, 
was not of a frivolous character. The evidence of 
the plaintiff is relavant to one only of the two issues 
in the case. 

There is no error in the judgment of the Circuit 
Court. Let the judgment be affirmed. 


GOLDTHWAITE, J., not sitting in this case. 
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As to the conclusion of indictments. othe 
As to allegations, in indictments for slave stealing. aa 
1. The statute of 1807, requiring that persons accused of crimi- ten 
nal offences, shall not be set at liberty for irregularity in the fen 
warrant, or on account of imperfection in the indictment, &e, ‘ 
applies to all criminal prosecutions whatever—whether for of- cril 
fences, capital or not. a 

2. Indictments framed on statutes, must conform strictly to the : 

words of the enactment. res 
3. Thus, an indictment under the statute of this State, for steal- mel 
ing slaves, omitting an allegation, that they were stolen out of, err 

or from the possession of the master or overscer—held bad. pro 
j : hee 
On points reserved. From the Circuit Court of J 5. , 
Russell County. = 
The prisoner was tried, and convicted of slave- ae 
stealing, at the last Fall term of the Circuit Courtof J go. 
’ Russell County, and received sentence of death. the 
It was moved, in arrest of judgment— sae 
Ist: That the indictment did not conclude against i 
the form of the statute, in such case made and provided. ] 
2ndly. ‘That there was no allegation in the indict- of 
ment, of the slaves having been stolen out of or _from we 
the possession of the owner or overseer of such slaves. win 
The motion was overruled, but the questions aris- ply 
ing on the same, were reserved, by the presiding to 
judge, as novel and difficult—and were submitted, to ora 
be determined by this Court. fer 
Campbell, for the prisoner. | 
Attorney-General, contra. the 
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Go.pruwaire, J.—For the prisoner, it has been ar- 
gued, that the statute of eighteen hundred and seven,* *Aik. Dig: 
does not include capital felonies, in as much as tres- 
passes alone, are designated; and that the words, “or 
other offences, whatsoever,” which, in the statute, fol- 
low immediately after trespasses, ought not to ex- 
tend the construction beyond the generic class of of- 
fences therein named. 

The statute is thus: ‘‘ No person, accused of any 
criminal offence, shall be set at liberty and absolute- 
ly discharged, before his trial, on account of any ir- 
regularity or informality, in the warrant of commit- 
ment; nor after conviction, on account of any legal 
error or imperfection in his indictment ; but the same 
proceedings shall be had again, as if he had never 
been arraigned, nor shall the words, “ forceand arms,” 
or the words, “against the peace,” or the words, “con- 
trary to the form of the statute,” be regarded as ne- 
cessary in any indictment, or information for any 
trespass, or any other offence whatsoever, nor shall 
the parties indicted have any advantage, by writ of 
error, or plea, or otherwise—for the want of these, 
or the like words.” 

It will be perceived, that this statute makes use 
of terms which are inapplicable to cases of mere - 
trespass:—it speaks of “ cr¢minal offence’—has the 
word, “ arraigned,” which would most properly ap- 
ply to offences of the highest, magnitude; and we 
cannot entertain a doubt that it governs all criminal 
prosecutions, without regard to the nature of the of- 
fence charged. 

There was, therefore, no error in refusing to arrest 
the judgment, on the first point presented. 
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The statute under which the indictment, in this 
case, was iramed, is this: “If any person or persons 
shall steal any negro or mulatto slave, whatsoever, 
out of, or from the possession oi the owner or over- 
seer of such slave, the person or persons so offending, 
shall be, and are hereby deciared to be felons an 
shall suffer death.”* 

In neither count of the indictment, is it alleged, 
that the slaves were stolen out of, or from the pos- 
session of the master or overseer, and it is contended, 
on behalf of the prisoner, that without these words, 
the indictment is fatally defective. On the part of 
the State, it is said that these words are wholly im- 
material, as they do not, in any manner, change the 
general rules of law, on the subject of possession, 
and iat the iaw would always determine a thing 
steicn, to have been stolen from its owner, as the 
right of property always draws to it the possession. 

It is not now necessary to determine whether the 
statute was intended to introduce any new rule of 
evidence, or that a larceny of slaves, under other 
circumstances, than those pointed out in the statute, 
would not be punishable with death—the question 
is one not necessarily involved in this cause, and is 


. too important to be decided in one, where it is not 


directly presented on the evidence. 

The general rule, that indictments framed on sta- 
tutes, must conform strictly to the qwords of the enact- 
ment, is laid down and enforced by a] writers on cri- 
minal Jaw ; and it is perhaps one of those rules which 
has no exception. 

Hawkins, in book 2, ch. 25, sec. 110, page, 342, 
says, “Unless the statute be recited, neither the 
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words, contra formam statult, nor any parsphyrasis, 
intendment or conclusion, will make good an indict- 
ment, which does not bring the fact prohibited or 
committed, in the doing or not doing, whereof the of- 
fence consists, within all the material words of the 
statute.” 

Nor is it always sufficient, to pursue the very 
words of the statute, unless by dving so, you fully, 
directly and expressly allege the fact, in the doing or 


not doing whereof the offence consists.* wn. ®. * 
5 2, ch. 25, § 


The exception which is attempted to be introduc-11!—see 
, also Archb 
ed, to the general rule, was attempted to be intro-C- P. “7 
. ‘ 3 erm ° 
duced, (or rather was noticed and rejected,) on the 536; Leach 


S“Ss—elclhl 





statute of 5th Eliz. ch. 11, which made it high trea-*" 


son to clip round, or file any of the coin of the realm, 
for wicked lucre or gain’s sake. An indictment omit- 
ing the latter words, was held to be bad—though it 
was admitted the proof would be the same if they 
had not been found in the statute.T 


tlHale 220 


These authorities show very conclusively, that 
no matter what may be the evidence necessary to 
support the charge, the charge itself must be made 
inthe very terms of tue statute creating or defining 
the offence. 

The indictment in this case not conforming to the 
terms of the statute defining the offence, the Court 
below should have arrested the judgment. 

For this cause the judgment is reversed, and this 
opinion is ordered to he certified to the Court below; 
and the prisoner is to be detained in custody until dis- 
charged by due course of law. 
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Practice in the Supreme Court. 


| Po 
1, A writ of error, not shewing the term to which returnable, | As 
may be amended by its teste, or the bond or citation. 
ag 
Motion to amend a writ of error. I 
o 
COLLIER, J.—The plaintiff moved the Court for , 
leave to amend his writ of error. ; 
From an inspection of the writ, we discover that it i 
was sued out on the thirtieth July, eighteen hundred 3. 
and thirty-six, after the adjournment of the last term , 
of this Court, but that there is no particular term 
appointed for its return. 
We have a statute which directs that writs of er- 
ror shall be returnable to the first day of the next = 
term of the Supreme Court, succeeding their issuance. r 
By a reference to the teste of the writ, we learn | ” 
when it should be returned; and we are of opinion, | de 
that it may be amended by its teste, or by the bond - 
or citation ; either of which furnishes sufficient matter th 
to amend by. by 
The motion is therefore granted. : 
m 
V 
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in 
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WATKINS VS. CANTERBERRY. 


Point, upon the amendment of pleadings. 
As to writings, importing a consideration. 


1, An amendment of a declaration, in a/material point, is not al- 
lowable after an issue is submitted to a jury. 

2, Thus—where a writ issued against one by the name of “ Wat- 
kins,” and he was declared against by the name of “ Wat- 
son’’—it was held, that after objection to a note signed “‘ Wat- 
kins,” offered to the jury under the general issue, the su Ter- 
ing an amendment of the declaration, was error. 

3, A note, payable in cotton, for value received, under the sta- 
tute law of this State, imports of itself a consideration. 


In error to the Circuit Court of Lowndes county. 

This was an action of assumpsit, upon an instru- 
ment in writing, for the delivery of cotton in the seed. 
The writ issued in the cause, commanded the sheriff 
to take the body of Barnabas R. Watkins; and the 
declaration was against Barnabas Watson—describ- 
ing the note as made by Barnabas R. Watson. On 
the trial, the plaintiff having produced a note signed 
by B.R. Watkins, the defendant’s counsel objected 
to its being offered as evidence. ‘The Court over- 
ruled this objection, and suffered the plaintiff to a- 


mend his declaration, by striking out the name of 


Watson, and inserting that of Watkins. The note 
was then read in evidence, and it was in the follow- 
ing terms: 

“ By the first day of January next, I promise to 
pay Samuel Canterberry, or bearer, eight thousand 
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seven hundred and ninety pounds of good seed cot- 
ton, to be delivered at Benjamin Calloway’s gin, in 
good order. October 2d, 1835,.—B. R. Watkins.” 

The defendant further objected, that the note of 
itself did not import a consideration, and that the 
plaintiff should prove one. 

The objections were overruled, and verdict and 
judgment rendered for plaintiff. And the defendant 
excepted, and took a writ of error. 

COLLIE, J.—'the deic idaat in error sued outa 
writ of cepas ad respondendum against thie plain- 
tiff, and declared against him, by the name of Bar- 
nabas R. Watson. ‘The note offered to the jury, un- 
der the general issue was signed B. R. Watkins.— 
To its introduction the plaintiff objected—whereup- 
on, on the application of defendant’s counsel, the 
Court allowed “ Watson” to be stricken out, and 
“Watkius,” inserted, and then suffered the note to 
be read io the jury. ‘The Court also charged the 
jury, that it was not necessary for the defendant to 
prove a consideration for the note—its terms import- 
ed a sufficient one, in the absence of proof impeach- 
ing it. To all which the plaintiff excepted; and 
now assigns them for error. 

If an application had been made to the Court to 
amend the declaration at the proper time, it should 
have been granted, so as to make it correspond with 
the writ; but an amendment (at least in a material 
part of the pleadings,) is not allowable after an issue 
has been submitted to the jury. Bysuch an amend- 
ment, a different case is made than the parties as- 
sent to try. To have authorised a recovery in this 
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case, in the condition the pleadings were when the is- 

sue was Submitted to the jury, it was necessary to 

prove a liability against “ Watson,’—as amended, 

“Watkins” was to be eharged. The plaintiff may 

have been ready to try the first, and not the last is- 

sue. Had the declaration disclosed a demand against 

him, he might have continued, for the absence of some 

material witness; but not being able to foresee the 

change made in the pleadings, he felt himself prepar- 

ed for trial. In fact, he could not with propriety say 

that a witness who was material on the trial of an 

issue involving the liability of “ Watkins,” was alike 

essential to the defence of “‘ Watson.” ‘The amend- 

nent then was unauthorised, as varying the proof in 

favor of a recovery, and of consequence, the evidence 

in the defence; and not depending upon a discretion- 

ary exercise of judgment for its justification, is revisa- , 45, 19 

ble on error.’ al 
The note is for the payment of cotton at an agreed 

tine, “ for value received;” and by our statute, is 

placed upon the same footing with a note for the 

payment of money. ‘The decision of the Court, 

that the note imported in itselfa consideration, was 

proper; and such has been the decision of this Court. 

See McMithon vs. Crockett.t — > 
Upon the first ground, the judgment must be re- 

versed, and the cause remanded. 


AP 5S 
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ALDRIDGE VS HIGHTOWER. 


Points as to the trial of cases of forcible entry and de- 
tainer. 


1. Proceedings commenced before justices of the peace, on for- 
cible entry and detainer--when removed into an appellate 
Court, must be tried upon the record, without a declaration or 
jury. 

. The justice before whom such proceedings are had, has no 
right to enter upon his minutes, other evidence than such as 
is made the ground of exceptions. 

3. Such proceedings, when removed to an appellate Court, must 
be tried upon an assignment of errors : and where there is 
none, the judgment will be affirmed. 

4. So, if proceedings, commenced before a justice of the peace, 
are removed to the Circuit Court, and from thence into the 
Supreme Court, and the record shows no assignment of er- 
rors in the Circuit Court, and only such are assigned here, 
as arise upon the record of proceedings before the justice— 
the judgment will be affirmed 


to 


Aldridge was summoned at the suit of Hightower, 
to answer before a justice of the peace of Autauga 
County, upon a complaint of forcible entry and de- 
tainer. 

On the trial before the justice, a jury was impan- 
nelled, who rendered a verdict against Aldridge; 
and he took the case, by certéorar?, into the Circuit 
Court. 

The justice of the peace, who tried the case, sent 
up with the proceedings, a writing in the nature of 
a bill of exceptions—stating that the plaintiff in the 
case before him, had offered in evidence, his title 
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deed to the premises upon which the entry and de- 
tainer had been committed; and that, notwithstand- 
ing defendani’s objection, he had adinitted it: and 
for @ reason for thus admitting the title deed in evi- 
dence, he stated that defendant denied, that the plain- 
tif ever had possession of the premises, and the deed 
was to show that they had been sold, conveyed and 
delivered to the plaintiff. 

The only entry in the Circuit Court was a judg- 
ment of allirmance of the justice’s decision, upon a 
motion that the justice should amend his return. 

The defendant took a writ of error to this Court, 
and assigned, for cause of reversal— 

Ist. ‘hat there was error in the admission of the 
title deed of the said Hightower, as evidence, to the 
jury, as stated in the record. 

2nd. ‘hat the justice of the peace erred in not 
rejecting the said deed, on the motion of the plaintiff 
in error. 

3rd. That the Court erred, in not reversing the 
justice’s judgment, ior the cause above assigned. 


Peck, for the plaintiff in error—Clarke, contra. 


HOPKINS, C. J.—It has frequently been decided 
by this Court, that the proceedings before justices of 
the peace, in cases of forcible entry and detainer, 
must, according to the statute law which authorises 
them, be treated as records, when certified to an ap- 
pellate Court.—That, when such a case is removed 
into an appellate Court, the trial must be had upon 
the record without a declaration, or the intervention 
of a jury.* 
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The justice of the peace has no authority to enter 

on his minutes, any other evidence that was receiy- 

Sone ed or rejected, than such, the admission or rejection 
Aik. Dig. Of Which, was excepted to.* 

Such a case, then, can only be heard, in an appel- 
late Court, upon an assignment of errors. An as- 
signment is in lieu of a declaration, and without one 

#10 Viner’ the judgment must be affirmed. 

oe In this case, it does not appear from the record, 
that any error was assigned in the Circuit Court of 
Autauga County. ‘The errors assigned here are up- 
on the record of the proceedings before the justice 
of the peace, and such as might have been assigned 
in the Circuit Court. But this Court can take no 
notice of questions, which were not raised by an as- 
signment of errors in that Court. And as no error 
was assigned there, the judgment of the Circuit 
Court is affirmed. * 


GOLDTHWAITE, J., not sitting. 
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ROBERTS VS TAYLOR, et al. 
Practice in the Supreme Court. 


1, It is good cause for the dismissal of a writ of error, that it 
recites the names of persons, not parties tothe suit, as shewn 
by the transcript. 

2, And this, even after appearance, and joinder in error. 


There was a motion to dismiss the writ of error, in 
the cause, on the ground of variance between it, and 
the transcript. ‘The transcript disclosed the names 
of certain parties to the suit, and the writ of error re- 
cited the names of other persons than were therein 
embraced. 


Clarke, for the motion—Peck, contra. 


COLLIER, J.—The defendant in error moved the 
Court to dismiss the writ of error in this case, be- 
cause it is variant from the transcript accompanying 
it, in this: the writ of error in reciting the names of 
the parties in whose favor the decree was rendered, 
(that is complained of,) discloses the names of one or 
more persons who were not parties to the proceed- 
ing in the Circuit Court. 

It has been repeatedly determined by this Court, 
that where a writ of error is sued out by too few or 
too many plaintiffs, the Court cannot take juris- 
diction of the cause, but is bound to repudiate it— 
And this seems entirely conformable to the practice 
of the English Courts, up to the passage of the sta- 
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ines 
tute of 5 Geo. T, ch. 13—(Vide 9 Viner’s Ab. 493.\— 
In the same book, (504,) it is laid down that a writ 


es 





of error lies only against parties or privies to the judg- 
ment complained of. By privies, we are to under- 


stand those who come in as the personal or real re- As 
presentatives of a party, 

*avol142 = In Dundap’s Practice,* it is said great certainty was 1. 
formerly required in making the writ of error agree , 
with the record. ‘The writ was the only authority ‘ ; 
for the action of the Judges: they were consequently . 
confined to the record, which the writ authorised to Q 
be examined, without being licensed to amend, so as 
to bring about a correspondence between them. This x 
strictness was relaxed by the statute of 5 Geo. I, al- P 
ready cited. And in England it has become the 
practice to amend the writ of error as a matter of 
course; and the name ofa party has even been strick- Wl 
en out. to 

However promotive of justice, the enaction of such te 
a statute might be in this State, we are not permited 
to follow decisions made under it, but must be con- 
tented to move super antiguas vias, until it shall be co 
the pleasure of the Legislature to invest us with more of 
extensive powers. W 


This motion does not come too late, though the de- 
fendant’s counsel has entered his appearance, accord- 
ing to the rule of Court:—it is in time, if made even ec 
after joinder in error. And the writ being the war- 
rant of this Court, to revise the decree of the Circuit ‘ 


Court, if it be defective, the Court, mero motu, must h: 
discard the cause. si 


We are constrained to dismiss the writ of error. p 
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As to amendments of declarations. 


_ 


. Where permission is given to amend a declaration, the plain. 
tiff has his election either to file a new one, or to amend that 


previously in Court. 


8 


.A declaration, appearing in a record which shows an order 
of amendment and judgment, will be presume! to have been 
amended by alteration, though alleged to be the original filed: 
and in such case, the defendant can not object, that a new 
declaration has not been drawn out. 

A defendant may plead, de novo, to un amended declaration, 


co 


or rely upon a demurrer or plea to that originally filed. 


This was trespass on the case for slander. The 
writ was issued and declaration filed, to September 
term, eighteen hundred and thirty-four. As of that 
term appeared the following proceedings, to wit— 

“Pleas and demurrers in short, by consent.” 

“Defendant, by attorney, demurs — first, to last 





count, for insufliciency, &e.—Secondly—to so much 
of the first, as alleges him, (plaintiff,) to be charged 
with every offence forbidden by the word of God. 
“ Jenkins & Bedford, att’ ys for deft.” 
“Pleas in short, by consent——Not guilty, to all the 
counts.--Bagby & Bedford. —Issue joined.-—Bethea.” 
At May term, eighteen hundred and thirty-five the 
cause was continued, and at Fall term, eighteen 
hundred and thirty-five, also continued, and permis- 
sion given the plaintiff to amend his declaration on 
paying the costs of amendment. 
At Spring term, e’ghteen hundred and thirty-six, 
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there was an entry, that the defendant's demurrer to 
the amended declaration being considered, the same was 
overruled, and defendant had leave to plead over : and 
thereupon came a jury, who rendered a verdict for the 
plainirff. 


The defendant took a writ of error. 


The case was arged Bedford, for the plaintiff in er- 
ror; and by Porter and Clarke, contra. 


HOPKINS, C. J.—The pleadings and proceedings 
in this case, in the Court below, appear in the ‘re- 
cord in the following order, namely—a declaration, a 
demurrer, a plea, an order of the Court, at the autumn 
term, eighteen hundred and thirty-five, which was sub- 
sequent to that of which the declaration is entitled, 
giving the plaintiff in that Court leave to amend his 
declaration, and a final judgment of the next term 
afterward, overruling the demurrer to the amended 
declaration, and for the damages assessed by a jury. 

The first error assigned here, and upon which all 
the others depend, is, that the judgment was render- 
ed without a declaration. ‘The argument in sup- 
port of this assignment is, that the original declara- 
tion only appears in the record, which shows that 
the judgment was rendered upon an amended decla- 
ration. ‘That as sucii a declaration as the judgment 
was expressly given upon, does not appear, the legal 
conclusion is, that none such was filed; and the judg- 
ment is therefore, as erroneous as if there were no 
declaration. 

It has been contended, that an amended declara- 
tion is a new one, and ought to appear in the record, 





jn: 


ha 
hi 


mM 


T- 








in addition 
} 


JANUARY TERM, 1837. 





KENNEDY US DEAR, 


to the original declaration which is aban- 


’ 


doned, DY obtalning leave to ameiic l it. 


The truth 
will depend 


after leave to amend has been obtained. He is 
bound to exercise the privilege, and if he would de- 
Court must act upon the cause of action 
the declaration which he had filed. That 
of an aaa declaration is that of 


cline it, a 
set out in 
the effect 


of the last branch of this proposition 
upon the course a plaintiff! may pursue, 


not 


new one, so far asthe riehts of a defendant can be 


allected by it, we admit. 


& i e¢ 
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mur to the amended declaration, that he had to 


swer a 
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thorised by he Court to bh 
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riginal. But the rights of defendants 


te eC 


d, by permitting the amendments 
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on file, as to require a second declaration. 
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tion on file had been amended, and uo objection for that 
cause was made in the Court of Appeals of Virginia. 
The objection there, (and the Court sustained it,) was 
that the defendant had been denied the right to plead 
de nove, to the amended declaration. 

The English cases which have been cited, main- 
tain this right of defendants; but they do not deter- 
mine, whether a plaintiff shall make amendments 
by filing a new declaration, or by altering the one 


“1 Wilson, Which he had delivered.* 


The practice in this State has been regulated by 
the rule which was recognised by the Court of Ap- 
peals of Kentucky, in the case that has been refer- 
red to, in Hardin’s Reports, (p. 5;) and the rule, we 
think, needs no amendment. 

The right of a defendant to plead de novo to an 
amended declaration is clear, but he may waive it, 
and rely upon his demurrer or plea to the declara- 


{2Call’sR tion, as it was first delivered. 


The legal presumption. is, that the declaration in 
this case, was amended by making alterations in it. 
After it was amended, the defendant in the action 
must have relied upon the demurrer and plea he had 
filed to the declaration, as it was first delivered. We 
come to the conclusion, that he did so, because there 
is no other demurrer or plea in thé case; and it ap- 
pears, from the record, that his demurrer to the 
amended declaration, was overruled, and an issue be- 
tween the parties was afterward tried by a jury. It 
seems that the demurrer and plea of not guilty were 
both filed at the same time, but the demurrer first in 
order. The plaintiff was not bound to take notice 
of the plea, till after the issue in law was disposed 
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of. ‘The irregularity in filing them together, has no 
eflect upon the case. It became necessary to deter- 
mine both issues, and both were disposed of in the 
order which the law prescribes. 

No assignment of error questions the sufficiency 
of the declaration—and the view we have taken of 
the case, disposes of all the points which were made 
at the bar. 

The judgment is affirmed. 
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Points as to scire facias against bail. tu 
th 
1. Ina proceeding by scire facias against bail, it is not necesse- ty 
ry to show the issuance of aca. sa. toa County to whicha be 
defendant may have removed after arrest. ae H 

2. Under the statute of this State, it is only essential, in order 
to sustain scire facias against bail, that a ca. sa. should be re- to 
turned non est inventus, when sued out to the County in which m 
the defendant is arrested. hn 
3. Scire facias against bail should disclose the cause of action, th 
with the certainty requisite in a declaration. | 
4. So, a scire fucias, not setting out the bail bond, with suffi a 
cient certainty, held defective. ne 
SI 
In error to the Circuit Court of Mobile County. tl 
This was a proceeding by scire_facias against bail. j 
The scire facetas was in the following terms— tl 
“The State of Alabama, Mobile County. To the sl 
sheriff of Mobile County—greeting : tl 
“Whereas, heretofore, to wit, on the thirtieth day 0 
of May,in the year eighteen hundred and twenty- s 
nine, a writ of caprdsad respondendum, issued from ti 
the Circuit Court of Mobile County, in favor of Sa- V 
muel M. Spencer, returnable to the Fall term, eigh- 8 
teen hundred and twenty-nine, of the said Circuit t 
Court of Mobile County, against Carter C. Hooper V 
and Obadiah Hooper, in a plea of trespass on the ¢ 
case—upon which said writ was an indorsement, re- t 
quiring the said sheriff to hold the said defendants t 
to bail, in the sum of two hundred and three dollars s 
and thirty-one cents, according to the statute in such 
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case made and provided; which said writ was, on 
the thirtieth day of May, A. D. eighteen hundred and 
tweuty-nine, delivered to Theophilus L. Toulmin, 
then sheriff of said County, to be executed and re- 
turned: and whereas the said Sheriff did, on the 
thirtieth day of May, A. D. eighteen hundred and 
twenty-nine, by virtue of the said writ, arrest the 
bodies of the said Carter C. Hooper and Obadiah 
Hooper, who, together with Joshua ener gave 
to the said sheriff a certain bond or oblis ration, com- 
monly called a bail bond, in the penal sum of four 
hundred and six dollars sixty-two cents, conditioned 
that the said Carter C. Hooper and Obadiah Hoop- 

er appeared at the Circuit Court of Mobile County, 
next thereafter to be holden, and then and there an- 
swer to Samuel M. Spencer, in a plea of trespass on 
the case, and perform and abide by such order and 
judgment as might be rendered in the premises ; and 


then and there delivered the said bond to the said 


sheriff;—who, thereupon discharged the bodies of 
the said Carter C. Hooper and Obadiah Hooper up- 
on such bail. Which said writ, together with the 
said bail bond, the said sheriff afterwards returned 
to the clerk of said Court, at the return term thereof, 
with an assignment on the back of said bond, tothe 
said plaintiff, signed by said sheriff, in pursuance of 
the statute in such case made and provided: And 
whereas, afterwards. to wit, at the term of the Cir- 
cuit Court, held in and for the County of Mobile, on 
the second day of December, eighteen hundred and 
thirty, by the consideration of the said Court, the 
said Samuel M. Spencer recovered against the said 
Carter G. Hooper and Obadiah Hooper, the sum of 
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one hundred and sixty-one dollars and seventy-five 
cents, damages, and fifteen dollars and sixty-six 
cents, costs and charges by him, about his suit ex- 
pended: whereof the said Carter C. Hooper and O- 
badiah Hooper are convicted as appears to us of re- 
cord: and although judgment be thereof rendered, 
and our writ of execution thereupon issued, common- 
ly called a writ of capias ad satisfaciendum, on the 
twelfth day of January, eighteen hundred and thirty 
one, directed to the sheriff of Mobile county, which 


was duly delivered to Theophilus L. 'Toulmin, then 


sheriff of Mobile county, to be executed according to 
Jaw—yet the said Carter C. Hooper and Obadiah 
Hooper have not abode the judgment aforesaid, but 
ever since the giving of the same have avoided, so 
that they could not be found; and the aforesaid she- 
rif hath returned upon the aforesaid writ, into our 
said Court, on the fourth Monday after the fourth 
Monday in March, eighteen hundred and thirty-one, 
where the said writ was made returnable, that the 
defendants in said writ are not found in his said coun- 
ty to satisfy; and so returned said wiit in no part 
satisfied: and the said Samuel M. Spencer says, the 
said judgment is still altogether unsatisfied, and re- 
mains in force—whereby the said bond and the con- 
dition thereof have become forfeited—all of which 
said proceedings now remaining of record in this ho- 
norable Court—reference being thereto had will 
more fully and at large appear :—whereof the said 
Samuel M. Spencer has besought a remedy in this 
behalf.—Now, to the end that justice be done, you 
are hereby commanded to make known unto Joshua 
Kennedy, who was bail and security for the said ©. 
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C. looper and Obadiah Hooper upon the original 
process, Whereupon the judgment aforesaid was giv- 
en, not only for their appearance to answer to the 
plaintiff upon the process aforesaid, but that they 
should abide by, and perform the judgment and or- 
der of said Court, that should be given thereon,— 
that he be and appear before the honorable the Judge 
of the Circuit Court of Mobile county, at the Court to 
be holden in and for said county of Mobile, on the 
fourth Monday after the fourth Monday in October, 
eighteen hundred and thirty-one, to shew cause, if 
ny he can, wherefore the said Samuel M. Spencer 
should not have judgment against him the said 
Joshua Kennedy for his damages and costs aforesaid, 
and further to do and perform what our said Coan 
and have you 





shall consider of him in the premises 

then and there this writ, with your doings thereon.” 
lo the sctre facias, the defendant filed a demurrer, 

which baling: overrule od he relied upon the pleas— 

First—Nul tel record. 

Secondly—'That the defendants in the original ac- 
tion, on which defendant to the scire facias became 
bail, at the time of the commencement of said action, 
down to the time of filing the plea,—were resident 
citizens of the county of Pickens, and that no writ of 
capias ad salisfuctendum, had ever been issued against 
said defendants to the county of Pickens, &c. 

There were issue to the first plea, and demurrer to 
the second; which demurrer was sustained, and judg- 
ment given for plaintiff on the first plea. 


Stewart § Thornton for plaintiff in error—Gayle & 
Vandegraaffe, contra. 
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COLLIER, J.—The defendant in error sued outa 
sere facias against the piaintiff, as the bail of Car- 
ter C. Hooper and Obadiah Hooper, in the Circuit 
Court of Mobile county, against whom the defend- 
ant had theretofore prosecuted an action to judgment, 
and had a ca. sa. issued, which was returned, “ not 
found.” 

Many points have been made for the plaintiff in 
error,— we shall, however notice but two, consider- 
ing them as decisive of the case. 

In the first place, it is insisted, that the ca. sa, up- 
on the judgment against the Hoopers, should have is- 
sued to the county of Pickens, in which they resid- 
ed, and that the Circuit Court erred in sustaining a 
demurrer to the plea of the plaintiff, which alleged 
their residence in, and the non-issuance of a ca sd. 
to that county, 

At the common law, it was necessary, in order to 
charge the bail, that a capias ad satisfuciendum 
should be sued out, and directed to the sheriff of the 
county in which the defendant was arrested, and be 

*Dunlap’s returned non est wnventus.”* 
Prac. 1078 , —. 

Our statute directs, that the plaintiff shall not pro- 
ceed against the bail, “until execution hath been re- 

tAik. Dig. turned, that the defendant is not to be found in his 
- proper county.” 

Stress has been laid in argument, upon the word 
“ proper,” as changing the practice in this particular; 
and it is argued, that by the “ proper county,” we are 
to understand the county of the defendant’s resi- 
dence. We think otherwise, and understand it to 
refer to the law as it existed at the passage of the 

.act; and to be declaratory of it. The proper coun- 
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ty fur the purposes of the action must be taken to be 
the County in which the defendant is found, when 
suit is brought; so that if there are several defend- 
ants against whom a suit is prosecuted to judgment, 
arrested in as many different counties, a ca. sa. could 
not properly issue against all, to the county where 
the judgment was rendered, but one should issue to 
each county in which a defendant was arrested.— 
Nor can a change of residence, pending the action, 
make it necessary to follow a defendant, with pro- 
cess, to any county in which he may have settled 
himself. 

It is further objected, that the bail bond is not so 
set forth or described in the sczre fucras, as to have 
authorised a judgment against the plaintiff; and 
that the defect is not cured by a declaration. 

The only recital in the scz. fa. is as follows,— 
“You are hereby commanded to make known unto 
Joshua Kennedy, who was bail and security for the 
said C. C. Hooper and Obadiah Hooper, upon the ori- 
ginal process, whereupon the judgment aforesaid was 
given, not only for their appearance to answer to 
the plaintiff upon the process aforesaid, but that 
they should abide by, and perform the judgment and 
order of said Court, that sho ld be given thereon— 
that he be and appear before, &c. to shew cause, 
&c.” | 


In the case of Toulmin vs Bennett & Laidlan,* this ¢ porter, 
Court decided, that a sczve faceas which recited the?” 


libility of the bail in terms precisely similar, could 

not be sustained. And that a scz fa. unaided bya 

declaration, subserved the two-fold purpose of a writ 

and declaration, and should contain the requisites of 
AP AD 
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both.—That the plaintiff in a scz. fa. might aid a de- 
fective writ, by declaring, if he thought proper; but 
that he could not recover, unless the record disclos- 
ed a good cause of action. 

The English practice is to state the bail bond, and 
set out the judgment against the principal, prout pa- 
tet per recordum.* This strictness was held not to 
be necessary, in the case just cited—and it was 
there considered sufficient, if the scz. fa. disclosed a 
cause of action, with the certainty essential to a de- 
claration. 

In as much as the record does not sufficiently dis- 
close a legal liability against the plaintiff, the judg- 
ment is reversed, and the cause remanded, if it is de- 
sired. 


GOLDTHWAITE, J. not sitting. 
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BLAIR, VENDER & WISCOTT VS ASBURY. 


As to evidence upon the common counts in assumpsit. 


1. Where one has declared in assumpsit in two counts--upon a 
special agreement, and upon a quantum meruit, for work and 
labor,—the statement of the plaintiff’s counsel, in his hearing, 
that by reason of the absence of a witness, the special con- 
tract could not be proved, but that it would be waived, and 
they would proceed to trial upon the common count,--would 
not be sufficient to exclude evidence, adduced in support of 
the common count. 


In error to the County Court of Mobile county, 

This action was assumpsit, by Asbury, for the re- 
covery of asum of money, due upon a contract for 
the building of a house. 

The plaintiff declared in a count upon a special 
agreement between the parties, for the building of a 
house, and also ina common count upon a quantum 
merutt. 

The plea was non assumpsit, and verdict and judg- 
ment were rendered for the plaintiff. 

The bill of exceptions showed—that after issue 
was joined, the attorney of the plaintiff, in the pre- 
sence and hearing of Asbury, stated to the jury, that 
the declaration contained several counts—the first 
upon a special contract; which, on account of the 
absence of one Walker, a witness, he would waive, 
and proceed upon the quantum merutt count. 

The defendants’ counsel objected to the introduc- 
tion of evidence under the guautum merutt count, be- 
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cause the defendants’ counsel admitted there was a 
special agreement, in the hearing of plaintifl, which 
the latter had not denied. But this the Court over- 
ruled. 

The Court was then requested to charge the jury, 
that as the plaintiff’s attorney had admitted im the 
hearing of his client, which admission was not con- 
tradicted by him, that there was a special contract— 
the plaintiff could not recover under either count.— 
This charge the Court refused. ‘To all which defen- 
dants excepted. 


Gayle § Vandegraaff, for plaintiff in error—Sien- 
art & Thornton, contra. 


HOPKINS, C. J.—This was an action of assump- 
sit. The declaration in the case contains a count up- 
on a special agreement, by which, the plaintifl in the 
action had undertaken to erect a house for the de- 
fendants; and also a count upon a quantum merutt, 
for work done in framing a house for the defendants, 
at their request. 

Upon the trial on the general issue, the counsel of 
Asbury, in his presence and hearing, stated to the 
jury that one of his witnesses was absent, and that he 
could not, therefore, prove the count upon the special 
contract, and would waive it, and proceed on the 
quantum meruit. 

To the evidence which Asbury offered, the defen- 
dants objected, upon the ground, that the statement 

-of his counsel admited there was a special agree- 
ment between the parties, the existence. of which, 
rendered any proof under the count on a quantum 
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merutt, inadmissible. The Court overruled the ob- 
jection, for which the defendants excepted; and one 
of the assignments of error here, makes it necessary 
to enquire into the correctness of that opinion of the 
Court. 

This objection is supposed, by the counsel of the 
plaintiffs in error, to rest upon the principle,—which 
we admit—-that where work has been done under a 
special agreement, which has not been reduced by 
performance to a mere duty, and upon which the 
proof shows the plaintiff can sustain a proper count, 
he cannot be allowed to recover on a general or com- 
mon count. The statement of the counsel was his 
opinion of the effect of the facts, he believed could be 
proved by the absent witness. Such an opinion is 
not equivalent to the opinion of a Court formed upon 
the evidence, that work has been done under a spe- 
cial agreement, which is still in force, and upon which 
the plaintiff might sustain a proper count. ‘The opin- 
ion of the counsel would have had no eflect against 
the opinion of the Court, if the absent witness had 
been present, and the Court bad determined that his 
testimony did not prove the special count. The state- 
ment of the counsel did not include facts, upon which 
the Court might have decided that there was such a 
special agreement as precluded the plaintiff from 
maintaining an action, except on a special count; 
and in the opinion of the counsel it was not asserted 
there was such an agreement as confined the plain- 
tiff to a remedy upon a special count. There are 
cases, in which, after a plaintiff had attempted and 
failed to prove a special agreement, he was allowed 
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to abandon his special count, and resort to a general 
*2Starkies * 
Ev. 96,4 2F Common one. 


note2;7 If no attempt were made in such cases, to prove 
Pick. Rep. 


ee the special count, the right of a plaintiff to give evi- 

P.133. dence in support of his common counts, would be 
clear: and whether he ought to be confined to his 
special agreement in any case, can be determined 
only by the Court, upon the proofs in the cause. 

The other assignment of error was made upon the 
refusal of the Court to give the following instructions 
tothe jury, upon the request of the counsel of the 
plaintiffs in error, “that as the plaintifi’s attorney 
had admited in the hearing of his client, which ad- 
mission was not contradicted by him, that there was 
a special contract between the parties, which he 
could not prove on account of the absence of a wit- 
ness, the plaintiff could not recover under either 
count.” 

The reasoning which has been relied upon to sus- 
tain the first opinion of the Court, shows also, that 
the instructions were properly refused. 

There is an additional objection to the charge, 
which the Court refused. 'The Court was requested, 
in effect, to decide, that it was proved there was a 
special agreement between the parties. If the charge 
had been given, there would have remained nothing 
for the jury to ascertain: the effect of an admission 
made by a party on the trial of a cause, to a jury, is 
that of evidence, and the fact which it proves must 
be left to a jury to ascertain. 

The question, whether Asbury was entitled to re- 
cover on any count, because he abandoned the work 
before he had completed it according to his contract, 
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does not arise from the record. What was the legal 
effect of the evidence in the cause, the Court below 
was not instructed to determine. 

The judgment is affirmed. 


GAYLE VS AGEE, ex’or. 


Of amendments of judgments. 


1. This Court will not amend a judgment of affirmance at a sub- 
sequent term to that at which rendered, and award damages, 
on the production of a copy of the writ of error bond, and the 
suggestion, that the bond, or a copy, was not in Court, when 
the judgment was affirmed. 


On motion to the Court, to amend a judgment, ren- 
dered by this Court, on certificate, at June term, eigh- 
teen hundred thirty-seven. 


COLLIER, J.—In this case, the counsel for the 
defendant produced in Court an authenticated copy 
of a bond, executed by the plaintiff, and others, as 
his sureties, for the prosecution of a writ of error to 
this Court, and moved the Court to amend the judg- 
ment of affirmance, rendered at the last term, so as 
to allow him his damages, alleging that the bond, 
or an attested copy was not then in Court. 
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Qur statute requires, that the clerk of a Court, from 
whence a case comes here, must send up an attested 
copy of the bond with the transcript.* 

It the clerk omits this duty, the defendant may 
have a certiorart, to bring up a copy of the bond; but 
if, instead of pursuing this course, he allows his cause 
to be heard and decided, he comes too late, at a term 
subsequent to the rendition of the judgment, to ask this 
Court to amend its entry, so as to allow bim his da- 
mages —upon the suggestion, that the record on 
which this Court acted, was incomplete. 

The motion is therefore denied. 


* Aik. vig. 


GOLDTHWAITE, J., not sitting 
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As to actions by administrators. 

As to notice to indorsers. 

As to depositions to take testimony. 

As to practice upon the argument of a cause. 
As to halbilitg of indorsers. 


1. The plea of non assumpsit, to an action by one, as administra- 
tor, admits the plaintiffs’ right to sue in that capacity ; and 
obviates the necessity of proof to that point. 

2. In cases where it is necessary to resort to the post office, as 
a medium of giving rotice td an endorser, it should be shéwn, 
that notice was sent fo the oflice nearest the party’s residence 
or that through ignorance of such place of residence, prop 
diligence being used, notice was sent to a supposed p 
residence, or to where a party was in the habit of r 
his letters. re} 

3. To authorise testimony to be used on a trial at law to be ta- 
ken by deposition, an affidavit is essential, showing the grounds 
rendering the deposition necessary. 

4. And an affidavit cannot be dispensed with, by shewing that 
the adverse party had notice of the issuance of the deposition. 








F . 


5. A commission to take testimony by deposition cannot be is- 
sued in blank ;—but before leaving the clerk’s hands, must 
be directed to one or more persons. 

6. A plaintiff does not lose the right to open and conclude the 
argument of a cause, by the failure of the defendant to offer 
evidence. 

7. That the second indorser of a promissory note had neglected 
to pay it within three years, after maturity,—held to be no 
discharge of the first indorser, in an action by the former a- 
gainst the latte: 
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On a writ of error to the Circuit Court of Russell 
county. | 

This was an action of assumpsit, by Goar, the ad- 
ministrator of Ford. The declaration alleged, that on 
the nineteenth day of January, A. D. eighteen bhun- 
dred and thirty-one, one Ezra B. Jones made and de- 
livered to the defendant, a promissory note, payable 
to the order of the defendant, at the Branch of the 
State Bank in Milledgeville, for the sum of five hun- 
dred dollars; and which said note the defendant in- 
dorsed to the plaintiff's testator. That the note was 
regularly protested for non-payment; and was subse- 
quently paid by the plaintiff, to the holders. And 
this action was to recover the amount of the note 
from the first indorser. 

The record showed—First—a demurrer ; on which 

action appeared to have been had. Secondly— 
sumpsit. And afterwards the verdict of a ju- 
vor of the plaintiff, and a bill of exceptions. 
n the trial, the plaintiff produced a transcript of 
letters of administration granted to him on the estate 
of Ford, by the Inferior Court of Baldwin county, in 
the State of Georgia—to the authenticity of which, 
the defendant objected; but which objection the 
Court below overruled. 

The note sued upon was then read in evidence, 
and proof made, that when it became due, a demand 
of payment was made at the Bank where payable; 
and a written notice deposited in the post office at 
Milledgeville, addressed to the defendant at Colum- 
bus, Georgia; but no proof was adduced, that the 
defendant resided at Columbus, or was in the habit 
of receiving his letters there. 
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The plaintiff then, notwithstanding the objection 
of the defendant, but which the Court overruled — 
read as testimony, the deposition of a witness. The 
deposition was taken after due notice, but was ob- 
jected to—first, because no affidavit had been made, 
that the witness resided out of the State, or was 
material: secondly, because the commission to take 
the testimony had been issued in blank—the com- 
missioners’ names not having been inserted in the same 
previous to its leaving the clerk’s office. 

The defendant having introduced no testimony in 
the cause, his counsel claimed the privilege of open- 
ing and concluding the argument,—-which the Court 
disallowed. 

The presiding Judge, on it appearing in evidence 
that the note had not been paid by plaintiff’s intes- 
tate until some time after maturity, was requested to 
charge the jury, that in order to charge the defend- 
ant, the note should have been paid immediately by 
the second indorser ; and if he suffered the holders to 
retain possession of the note for three years after its 
maturity, it amounted to a discharge of the defendant: 
which charge the Court refused. 

And the defendant excepted. 


COLLIER, J.—The defendant in error, sued the 
plaintiff in assumpsit, in the Circuit Court of Rus- 
sell. 

From the record, it appears, that the defendant’s 
intestate, as the second indorser of a promissory 
note, (which had been put in circulation,) paid it af- 
ter default by the maker, and sued the plaintiff, as 
the first indorser. In the record we find a demurrer 
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in short, by consent, and immediately thereafter the 
plea of non-assumpsit, in short. 

No disposition appears to have been made of the 
demurrer, but the case was tried on an issue of fact, 
and a verdict rendered for the defendant, from a judg- 
ment, on which the plaintiff prosecutes a writ of er- 
ror. 

On the trial, the defendant offered in evidence a 
transcript from the records of the Inferior Court of 
the county of Baldwin, in the State of Georgia, of 
the grant of letters of administration to him, on the 
estate of his intestate, which, notwithstanding an ob- 
jection by the plaintiff’s counsel, was read to the 
jury. 

The defendant also proved, that when the note 
fell due, a demand was made for payment, at the 
place where it was payable, in the State of Georgia, 
and that notice of its non-payment was given to the 
plaintiff, by depositing a letter in the post oflice, at 
Milledgeville, addressed to him, at Colunbus, Geor- 
gia. But it was not shown that the plaintiff resided 
ator near the latter place, or was in the habit of re- 
ceiving his letters there. 

The defendant also read to the jury, the deposi- 
tion of a witness, though there appeared no aflidavit 
of his materiality, non-residence, or absence from 
the State; and though it appeared further, that the 
commission under which the deposition was taken, 
was issued in blank, and the commissioners’ names 
thereafter inserted—'T'o the admission of all which 
testimony, the plaintiff, by his counsel objected—and, 
his objection being overruled, he excepted to the de- 

eision of the Court. 
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The plaintiff, having offered no evidence, insisted 
upon the right to open and conclude the argument to 
the jury; but was overruled in this also, and again 
excepted to the opinion of the Court. 

It is needless to enquire, whether the evidence of 
fered to prove the representative character of the de- 
fendant was properly received.—It was not incum- 
bent on him, to introduce any proof to that point.— 
The plea of non-assumpsit admitted his right to sue, 
as the administrator of him, whose estate he profess- 
ed, by the pleadings, to represent. All evidence, as 
to this point, was superfluous, and whether improper- 
ly received or not, could not prejudice the plaintiff: 
and he cannot be heard, to allege it in error.* 

Where the indorsers of a promissory note reside at 
aplace different from that where the holder of a 
promissory hote lives, or where it is payable, it is 
usual and proper to give notice of its non-payment 
to all whom it is desired to charge, through the medi- 
um of the post-office. When this means of commu- 
hicating a notice is resorted to, the letter should be 
sent to the post-office nearest the residence of the 
party to be affected by it: unless it could be shewn, 
that he was in the habit of receiving his letters at 
another office. 

But, if the holder of paper does not know the re- 
sidence of a prior party, and uses proper diligence 
to ascertain it, and sends his notice in due time, to 
the place at which he is induced to believe he resides, 
it is quite sufficient, although he may live elsewhere. 
Chapman vs Lipscomb.+ 


— 
In order to have made the notice to the plaintiff, 


available, the defendant should have shewn, either 


*2 Saund. 
47, n.1. & 
47,n.n.A 
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that the post-office at Columbus was nearest his 
place of residence, or that his intestate, or the hold- 
er of the note at its maturity, being ignorant of his 
place of residence, used proper diligence to learn 
where it was; and that the result of his inquiries 
was the persuasion that it was at or near Colum- 
bus. And the requisition of the law would have 
been satisfied, had he have shewn, that, though that 

Pan 4y32 Was not his nearest post-office, there he received his 
letters —M’ Grew vs Toulmin.* But, neither of these 
facts being shewn, the Court should have rejected 
the evidence, as irrelevant. 

In respect to the deposition which was taken at 
the instance of the defendant, without an affidavit, 
previous to the issuance of the commission, shewing 
the materiality, non-residence or absence from the 
State, of the witness, it may suffice to remark, that 
our statutes, which authorise testimony to be taken 
by deposition, to be read on trials at law, all require 
that an affidavit shall be made, of the particular rea- 
son which renders it necessary to take it. 

This pre-requisite, as was supposed by the Circuit 
Court, cannot be dispensed with, by shewing that 
the adverse party had notice, and might have cross- 
examined the witness had he desired. It is incum- 
bent on the party obtaining a commission to exa- 
mine witnessess, to give notice to his adversary, in 
addition to making the affidavit, and it cannot be 
dispensed with, unless expressly or impliedly waiv- 
ed ; for the statutes are alike imperative, in regard 
to either step. What would have been the eflect 
upon these irregularities, had the plaintiff have cross- 
examined, is another question—which, as it is not pre- 
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sented by the record, need not he here considered.* | 
The commission to take a deposition, must be per- 
fect when it leaves the hands of the clerk, and can- 
not, afterwards, undergo an alteration, but by con- 
sent. He is directed to issue it to “one or more per- 
sons,” to take and receive the deposition of the wit- 
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ness nanted in it.| If sent forth in blank, it, en Dig 
Bsues to no person, and does not satisfy the 126-7. 


, fe@@irement of the statute. And, though the clerk 

« give his consent to one receiving a commission to ex- 

# amine Witnesses, to fill all blanks, this will not le- 
galize the act; for his authority extends not beyond 
the time when it leaves his hands. 

It was the practice, ever since the organization of 
our State government, up to the July term, eighteen 
hundred and twenty of this Court, for the party hold- 
ing the affirmative of an issue, to open and conclude 
the argument to the jury. At that term, rules 
were adopted, in lieu of those pre-existing, and the 
previous rule, declaring such to be the practice, was 
omitted. The nineteenth rule, for the government 
of the practice “¢n the Circuit and County Courts,” 
directs, “If the counsel for the plaintiff waives the 
right of opening the argument, he shall not have 
the right of concluding.” This rule, if it does not 
give the right toa plaintiff to open and conclude his 
argument, is certainly founded upon a concession, 
that he already had that right. So that in the refu- 
sal to allow it to the defendant below, there is no 
error. 

The judge decided correctly, in refusing to in- 
struct the jury, that a neglect, by the defendant’s 
intestate, to pay the note within three years after its 
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maturity, amounted to the discharge of the plaintiff. 
Time can only be material, as furnishing a bar toa 
recovery. ‘The statute of limitations is not relied 
on, nor indeed can tt be, successfully. 

For the error, in the decision of the Circuit Court, 
in regard to the notice of non-payment of the note, 
and in regard to the commission and depogition, the 
judgment is reversed, and the cause reman@® 





GOLDTHWAITE, J., not sitting in this case. 5! 
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lied THE STATE OF ALABAMA VS M’DONALD. 
urt, Points upon the statute of 1812,* on the sulyect of aid- 
ote ing a rebellion of slaves. 


the pe ta 
1. The act of 1812, upon the subject of abetting the rebellion of 
slaves, embraces four distinct descriptions of offence,— 
First—For a free person to be aiding and assisting, or in 
yy any wise concerned with, a slave or slaves, in any actual re- 
‘ bellion or conspiracy. 





Secondly—for a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

Thirdly—For any free person, in any manner, to advise, plot 
or consult with any, slave or slaves, for the purpose of encour- 
aging, exciting, aiding or assisting any such insurrection or 
rebellion. 

Fourthly—For any free person, in any manner, to advise, 
plot, or consult with any slave or slaves, for the purpose of en- 
couraging, exciting, aiding or assisting an intended insurrec- 
tion or rebellion. 

2. Each of the foregoing classes embraces several offences—as, 
in the first class, ‘‘aiding and assisting a slave or slaves,” Xc. 
is one offence; to be, ‘‘in any wise, concerned with a slave or 
slaves,” &c. is another; and so cach category is susceptible 
of sub-division. 

3. To render one guilty of the offence of “aiding and assisting,” 
&c. a slave or slaves, in a meditated rebellion or conspiracy, 
it would not be essential that a rebellion or conspiracy should 
be first meditated by a slave:—if a free person and a slave are 
concerned, it is immaterial, with whom the scheme may have 
originated. 

4, But to make a free person guilty of advising; ploiting or con- 
sulting with a slave or slaves, for the purpose of encouraging 
any msurrection or rebellion under that act, there must be proof 
of an actual or meditated rebellion, by a slave or slaves. 


Aikin’s Digest p. 108, $44 
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5. Any words or acts of a free person, which manifest a design 
to effect an insurrection or rebellion, if employed with a view 
to such result, would, it seems, be sufficient to authorise a 

_ conviction for advising &c. an intended insurrection, &c. with- 
out the intention originating with a slave, or his concurrence 
or assent being obtained. 

6. And such intention need not be shewn by direct and positive 
proof, where inferible from facts and circumstances in them- 
selves indicating it. 

7. That advising, plotting or consulting, for the purpose of en- 
couraging, exciting, aiding or assisting an insurrection or re- 
bellion, make treason in other nations, which offence is recog- 
nized under a peculiar definition in the constitutions of the 
United States and of Alabama,—does not preclude the le- 
gislature from denouncing these acts as a distinct offence, 
punishable capitally. 

8. The right of protection belongs to man in his natural state— 
It extends to political communities, and is the foundation of 
the moral power to punish crime, or provide against its com- 
mission. The right to punish an offence actually committed, 
includes the right to prevent, by imposing adequate sanctions. 


The prisoner was indicted in the Circuit Court of 
Lowndes, in an indictment with four counts. 

In the first and third it was charged that he “ did 
maliciously, feloniously and traitorously advise, plot 
and consult with Moses, a slave belonging to one 
Jesse H. Robertson, for the purpose of encouraging, 
exciting and aiding an insurrection against the laws 
and government of the State of Alabama, &c.” 

In the second and fourth counts, the term “ rebel- 
lion” was substituted for “ insurrection.” 

The second concluded as the first; and the third 
and fourth charged the offence to have been commit- 
ed “ against the people,” instead of “ against the laws 
and government.” 
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The prisoner plead not guilty, and the case went 
to the jury. On the trial, the presiding Judge re- 
served many points, which, after judgment, he referr- 
ed to this Court for decision, as novel and difficult. 
So many of them as are material to be considered, 
may be stated from the record as follows:  . 

“The State’s counsel introduced witnesses, who 
gave evidence, that the master of the slave Moses, 
in consequence of suspicions entertained by him, di- 
rected the slave Moses, that if the prisoner should 
come to him, that he should conduct him to a parti- 
cular spot, and there hold the conversation with him. 
That in consequence of this the negro did conduct 
the defendant to that spot, and held the conversation 
with the defendant, which was detailed in evidence, 
in the hearing of his master and another, and with 
the knowledge that they were so concealed, and for 
the purpose of detecting the defendant. In this con- 
versation the defendant said the negroes ought to 
rise, and if they would he would head them ;—that 
they had hard masters. That they must raise five 
hundred men, but he would start with three hundred 
men. That a negro in the neighborhood, named 
Frank, was to furnish him with a horse. The defen- 
dant promised to give the rifle he had with him to 
Moses, when they started: he shewed him how to 
cock it, and snapped it two or three times. The de- 
fendant told the slave Moses, that they would go to 
Mobile, and that if they did not like that, they would 
then go to Pensacola—that, that was a weaker place. 
That they could get arms and ammunition there, 
and could press a ship, with which they could go to 
Texas. That Texas was a free place, and that they 
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might have their freedom there. ‘That they would 
be joined by other slaves on their way to Mobile. 
The defendant urged the slave to go home with him, 
which the negro declined, but promised to come next 
evening to his house. The slave Moses, the next 
evening went, with his master and several gentle- 
men of the neighborhood, to the place of the defend: 
ant’s residence. ‘These gentlemen concealed them- 
selves, and the slave was sent for the defendant, who 
was conducted to a spot near them, and there held a 
conversation With the slave. The slave acted under 
the direction of his master and others, and his ques- 
tions to the defendant were prompted by instructions 
from them, and were for the purpose of discovering 
the defendant. ‘The defendant then told the slave 
that he must get him one thousand men, but he would 
start with five hundred. ‘That they would make a 
forced march to Pensacola, take that, press a ship, 
and sail to Texas. That it was not safe to stay in 
Florida, as the United States would reach thein -— 
that he knew how to man a ship :—they could enjoy 
freedom in Texas. He stated they could get guns 
from their masters, with ammunition and horses, and 
escape to Pensacola, and that Moses should have his 
rifle. The defendant said there was no white men 
engaged—he would head them, and that Frank 
should be second in command, and Moses third in 
command.” 

“Tt was in evidence, that the defendant, the day be- 
fore the first conversation herein stated, was at a re 
tail store and drank freely of ardent spirits,” &c. on 
the afternoon of the days of the conversations above 
detailed. 
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“The witnesses all stated they thought him sober 
during the time he was holding these conversations 
with the slave. ‘The master of the slave stated, that 
the slave was faithful and obedient, and that the ear- 
liest information was received from him. That in 
all these conversations after the first information to 
the master, he was the instrument of his master, for 
the purpose of detecting the defendant. 

“The witnesses all stated that there was no dis- 
turbance in the county among the slaves ;—that there 
was no insurrection or rebellion there; and that there 
was no evidence of any preparation on the part of the 
defendant, or any illegal conduct further than could 
be gathered from these conversations. ‘They all de- 
nied any knowledge of any further tampering or ad- 
vice or counsel, further than could be deduced from 
his conversations.” 

“The counsel for the defendant, asked the Court 
to charge the jury, that if they believed the con- 
versations and plans of the defendant were not for 
the purpose of encouraging, exciting or aiding an ex- 
isting rebellion or insurrection against the laws, gov- 
he 





ernment or people of the State of Alabama, 
ought not to be found guilty under this indictment :” 
which was refused by the Court, and the question re- 
served as novel and diflicult, for the decision of this 
Court. 

“The counsel for the prisoner asked the Court to 
charge the jury, if they believed that in the con- 
versations detailed in evidence, between the slave 
Moses and the defendant, the slave had no parti- 
cipation in any illegal design, and did not advise, plot 
or consult, for the purpose stated in the indictment, 
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the prisoner ought not to be found guilty. This 
charge the Court refused to give; but charged the 
jury, that whatever the purposes of Moses might have 
been, if the defendant had the purpose of encou- 
raging, exciting and aiding an insurrection or re- 
bellion, although at the time contemplated by him- 
self only against the government, people or laws of 
the State of Alabama, and communicated the same 
to Moses, with the view of securing his participation, 
then the defendant was guilty.” The refusal to 
charge as requested, and the charge given, were re- 
served, and referred to this Court for its decision, as 
presenting questions of law, both novel and difficult. 


This case was argued by Campbell for the prisoner; 
The Attorney General, contra. 


COLLIER, J—The first inquiry which invites 
our consideration, in examining this case, is this— 
What offence does the indictment charge ? 

For the prisoner, the sufficiency of the indictment 
has not been controverted; but it is insisted, that its 
allegations are such as to have inhibited his convic- 
tion upon the evidence which went to the jury against 
him. ‘To test the correctness of this conclusion, re- 
ference must be had to the statute upon which the 
indictment is founded :—That statute is as follows: 
“Tf any free person shall be aiding and assisting, or 
in any wise concerned with any slave or slaves, in 
any actual or meditated rebellion or conspiracy a- 
gainst the laws, government or people of this territo- 
ry, or shall in any manner advise, plot or consult 
with any slave or slaves, for the purpose of encourag- 
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ing, exciting, aiding or assisting any such insurrec- 
tion or rebellion, or intended insurrection or rebellion, 
such free person so offending, and being thereof con. 
yicted, shall suffer death.” 

The first branch of the act embraces two distinct 
descriptions of offence. 

Ist. For a free person to be aiding and assisting, or 
in any wise concerned with a slave or slaves, in any 
actual rebellion or conspiracy. 

2d. For a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

The second branch of the act, is alike comprehen- 
sive, and subjects to punishment— 

Ist. Any free person who shall in any manner ad- 
vise, plot or consult with any slave or slaves, for the 
purpose of encouraging, exciting, aiding or assisting 
any such insurrection or rebellion. 

2d. Any free person who shall in any manner ad- 
vise, plot, &c. an intended insurrection or rebellion. 

To make “a free person” guilty of the first offence 
prescribed by the first branch of the statute, it is ne- 
cessary that there should be an “actual rebellion.” 
To make out the second offence, it is necessary that 
the offence should not have developed itself by ac- 
tion. The term “ meditated,” connected with the 
word “actual,” by the disjunctive conjunction or, 
must, from the relation in which it is found, be held 
to mean something not yet done—something in a 
state of incubation, yet to discover itself, something 
brooded over, and perhaps talked about ; for if there 
was an entire silence it would be difficult to ascer- 
tain the feelings of the heart or the operations of the 
mind. And thus considered, it must be held to limit 
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the substantives “ rebellion or conspiracy” in its con- 
nection, to a scheme tm fiert, which by no overt act 
has seen the light of day. The rebellion or conspi- 
racy supposed to be meditated, need not originate 
with a slave or slaves—it may be prompted by a free 
person ; but to make out the offence, it is necessary 
that a slave or slaves should lend to it a favorable ear. 
If the words atding and assisting were alone employ- 
ed, it would be necessary to shew that a slave or 
slaves were the prompters or prime movers in a plan 
for rebellion: for to aid and assist, always implies 
that there isa principal to receive aid and assistance, 
But the words “in any wise concerned with,’ are 
used, and very clearly shew, that it is not necessary 
that a “rebellion or conspiracy” should be first me 
ditated by a slave; it is enough for a free person anda 
slave to be 7 any manner concerned in it, no matter 
which may claim the honor of having originated it. 

The terms “rebellion or insurrection,” employed 
in the second branch of the act, are used as synoni- 
mous ; this is sufliciently indicated by the terms “ any 
such insurrection or rebellion,’—and are referible 
as the words “any such” prove, to the first branch of 
the act. 

To make a free person guilty of advising, plotting or 
consulting with any slave or slaves, for the purpose of 
encouraging, &c. any tnsurrection or rebellion, such as 
the first branch of the act contemplates, it would be 
necessary to shew that a slave or slaves have already 
assumed a rebellious or insurrectionary attitude, of 
else, that they meditate the assumption of such a po- 
sition. 

It has been already shewn what would constitute 
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a meditated rebellion, let us now inquire what is es- 
sential to an actual rebellion or insurrection. These 
ierms, in their ordinary acceptation, mean a resist- 
ance to the established order of things. 

However regardless one may be of the dictates of 
social duty, or reckless of civil order, so long as he 
locks up, in his own breast, his unpatriotic and wick- 
ed feelings, or merely gives vent to them by words, he 
rebels not against the laws and government of his 
country. But, when, having indulged these senti- 
ments, for a period sufliciently long to prepare him 
for active movements, setting at defiance the duties 
of the man and the citizen, he places himself in hes- 
tile array to the quiet and security which society 
professes to guarantee to its members—he is then, and 
not sooner, in a state of rebellion to the dams, govern- 
ment or people of the State. 

In regard to the second offence, denounced by the 
second branch of the statute, it may be remarked, that 
a mere intention, undiscovered by any thing said or 
done, or shewn merely by loose and casual remarks, 
would not prove an iniended rebellion. 'The intention, 
being the chief constituent of the offence, must be pro- 
ved by some developement of less equivocal import. 
And, in ascertaining what evidence shall be held to 
indicate the intention, we know of no source, to which 
we can more appropriately resort, for information, than 
to the decisions which have been made upon the sta- 
tute 25 Edw. III. (ch. 2,) which makes its trea- 
son to compass Or imagine the death of the king and 
other members of the royal family. 

In Kel. 17, and Fost. 196, it is held, that if divers 
persons meet and consult how to kill the king, this 
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is, in every one of them, an overt act of compassing wi 
or imagining his death, although no method of kill- int 
ing him be agreed upon.. So,in 1 Hawk. ch. 20, and oul 
in H. P.C. 127, it is said, that a knowledge of a de- or 
sign to destroy the king, if accompanied with any ov 
circumstance of assent or approbation, is an overt he 
act of compassing or imagining his death. And in fec 
*Kel.17,21the case of the regicides,* it was decided that if a 
man accidentally present at a meeting, holden to sec 
consult the destruction of the king, goa second dis 
time to such a meeting, this is evidence of his assent au 
to, or approbation of tiie traitorous design. See al- ob 
so, 1 Hawk. ch. 17—Kel. 22-23—Fost. 200. Wl 
These authorities very fully maintain, that acts or ch 
words, which manifest a design upon the king’s life, or of 
are calculated to excite, in others, such a design, are in 
proof of compassing or imagining his death. ‘These of 
and similar developements, when directed to that of 
end, we should consider as indicating an “ intended fr 
insurrection.” to 
It has been already remarked, in reference to the re 
offence we are considering, that the intenizon is the Ww 
essence of it; but the statute no where (even bya ( 
just interpretation,) requires that the intention should nr 
originate with a slave or slaves, or that he or they a 
should even intend a rebellion or insurrection. If a ti 
Sree person shall in any manner advise, &c. with any tl 
slave or slaves, for the purpose of encouraging, &c. @ it 
rebellion or insurrection intended by him only, he is n 
guilty of this offence, though the arguments address- i 
ed to the slave may not have been such as to com- § 
mand his approbation. 
Tozntend, must be understood to mean the same, e 
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with design or contemplate. A free person need not 
intend unconditionally—the intention is well made 
out, when it appears that he designed an insurrection 
or rebellion, if he could exert a sufficient influence 
over the slaves, to arouse them to action, and that 
he employed arguments, or used other means, to ef. 
fect that result. 

The free person, whether white or colored, who 
seeks to sow in'the bosom of our slaves, the seeds of 
disaffection, and urges them to resist by force, the 
authority of their legitimate masters, renders himself 
obnoxious to the penalties of the law. And even he 
who professing to be prompted by the pure spirit of 
christianity, shall proclaim to our slaves the doctrine 
of universal emancipation, and denounce slavery as 
incompatible with the sublime and elevated morality 
of revelation, and thus scatter broad-cast the seeds 
of discontent, and estrange the affections of the slave 
from his master, with the intention of arousing him 
to the effort to break by force the bonds of servitude, 
renders himself @ sudject for criminal justice. He 
whose course is thus characterised, must be supposed 
Quixotic indeed, who, when he had employed the 
means directly calculated to achieve a result so dis- 
astrous, could hope to escape the retribution of jus- 
tice, by declaring to a jury the purity of his purpose— 
the integrity of his motive. The intention here, as 
in every other offence of which it is a constituent, 
need not be shown by direct and positive proof, where 
it is inferable from facts and circumstances, in them- 
selves manifest. 

It may be further remarked, in reference to the 
entire statute, that the terms it employs for the pur- 
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pose of defining the crimes declared, are usually con- 
nected by the disjunctive conjunction, or, as to “advise, 
plot or consult,” “for the purpose of encouraging, ex- 
citing, aiding or assisting.” 'To advise, is one oflence, 
to plot another, to consult a third, if done for the pur- 
pose of encouraging or exciting or aiding or assisting. 
So that it will be seen that the statute, though it 
makes but four descriptions of offence, yet each of 
these classes embraces in itself, several crimes of 
equal grade. 

Having thus determined the proper interpretation 
of the statute, let us next inquire whether the evi- 
dence warranted the conviction of the prisoner, and 
whether the charge of the judge was proper, consid- 
ering the indictment, against him. 'To say nothing 
of the indictment embracing in each count, several 
distinct offences, inasmuch as the objection was not 
taken in the Circuit Court, and has not been discuss- 
ed here,—we are pursuaded that the indictment in- 
tended to embrace the first class of offences, declared 
by the second branch of the act—for advising, plot- 
ting or consulting with a slave, &c. for the purpose 
of encouraging, exciting, aiding or assisting any such 
insurrection or rebellion. 

The words, “ any such,” it has been said, refer the 
terms insurrection or rebellion, to the first branch of 
the act, and are to be taken to mean an actual or 
meditated rebellion. What is necessary to make 
out these offences, has been already shown,—from 
which it will appear, that the evidence did not sus- 
tain the indictment; and that the charge of the 
judge is erroneous in law. There was no proof of 
an actual rebellion, nor none of a meditated rebel- 
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lion; but every thing of the kind, is directly dispro- 
ved, so far as it is possible to shew the non-existence 
of a fact. 

The witnesses all state that there was no insur- 
rection or rebellion, or preparation for it, so far as 
they could learn—that they had no knowledge of 
the prisoner tampering with any other slave than 
Moses. ‘The master of Moses stated that he was 
faithful and obedient; and that he gave him the ear- 
liest information of the advances of the prisoner— 
From all this it is clear, that Moses never participat- 
ed in any criminal design of the prisoner. 

Tne Judge, at the request of the prisoner’s counsel, 
refused to charge the jury, that unless Moses partici- 
pated in the illegal purposes advised by the prisoner, 
he could not be found guilty—But charged the 
jury that the purposes of Moses were immaterial, if 
the prisoner had the design of encouraging, exciting 
and aiding an insurrection or rebellion—although 
contemplated by himself alone, and communicated to 
Moses with the view of securing his co-operation. 

In the refusal to charge, as well as in the charge 
given, there is error; for the indictment before us, 
charges offences,—to complete which, it is necessary 
to shew the participation of slaves, as has been sufli- 
ciently shewn in considering the different parts of the 
act. 

Had the indictment charged an advising, &c., for 
the purpose of encouraging, &c., an intended rebel- 
lion, &c.—we will not say that the proof would have 
been sufficient to authorise a conviction. Such an 
expression by this Court, might prejudice the prison- 
er, should he be indicted hereafter for that offence; 
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but we cannot forbear the opinion, that such indict- 
ment would much better suit the proof than any that 
could be framed under the statute. 

We might here close this opinion, with an annun- 
ciation of a judgment of reversal, did we not deem it 
proper to notice a question of very great moment, 
which was mooted at the bar. It was argued for 
the prisoner, that as the advising, plotting or consult- 
ing, for the purpose of encouraging, exciting, aiding 
or assisting an insurrection or rebellion, against the 
laws, government or people, was treason in other 
countries, and particularly in England,—these could 
not be indicted as a distinct and substantive offence 
here. 

The constitution of the United States, having de- 
cided that “Treason against the United States, shall 
consist only in levying war against them, or in adher- 
ing to their enemies, giving them aid and comfort,” 
and the constitution of this State, having declared 
that, “Treason against the State, shall consist only 
in levying war against it, or in adhering to its ene- 
mies, giving them aid and comfort”—the statute 
coming in conflict with these constitutional inhibi- 
tions, must yield to their paramount influence. 

Let it be premised that the provision of the feder- 
al constitution, must have a federal and not a national 
operation,—that it relates to the United States ora 
sisterhood of States, and does not limit the powers of 
any member of the confederacy, considered singly. 
And even this has never been held to trammel the 
action of Gongress to pass any law which was deem- 
ed necessary to protect the interests of government; 
within the range of its delegated powers; though in 
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doing so, they might denounce as penal, an act which 
would be treasen in other countries. To clip or 
counterfeit the coin of the realm was treason in Eng- 
land, yet no one doubts the power of Congress to 
punish the clipping or counterfeiting of the legitimate 
currency of the United States. 

In the case of exparte Bollman & Swartwourt,* the 14 ¢.aneh 
right to punish offences which do not constitute trea- 176 
son, as limited by the constitution, but which come 
within the legal definition of that crime, was con- 
sidered by the Supreme Court of the United States. 
The Chief Justice remarks, “Crimes so atrocious as 
those, which have for their object, the subversion by 
violence of those laws and those institutions, which 
have been ordained in order to secure the peace and 
happiness of society, are not to escape punishment 
because they have not ripened into treason. The 
wisdom of the legislature is competent to provide for 
the case; and the framers of our constitution, who not 
only defined and limited the crime, but with jealous 
circumspection, attempted to protect their limitation, 
by providing that no person should be convicted of 
it, unless on the testimony of two witnesses to the 
same overt act, or on confession in open Court, must 
have conceived it more safe that punishment in such 
cases should be ordained by general laws, formed 
upon deliberation, under the influence of no resent- 
ment, and without knowing on whom they were to 
operate, than that it should be inflicted under the in- 
fluence of those passions which the occasion seldom 
fails to excite, and which a flexible definition of the 
crime, or a construction which would render it flexi- 
ble, might bring into operation. It is therefore more 
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et id 
safe, as well as more consonant to the principles of take 
our constitution, that the crime of treason should not | stitu 
be extended by construction to doubtful cases; and | ope? 
that crimes not clearly within the constitutional define | The 


| ition, should receive such punishment as the legisla- such 
| ture in its wisdom may provide.” sary 
Chipman, an author of considerable learning, in | Les! 

his Treatise on Government, (p. 259,) says, “Power | o P 


is given to Congress to punish crimes, as expressed in | Will 
the constitution. This has always been construed not | inhi 





to exclude the power of punishing in other cases. It A 
results from the nature of government, and is con a sti 
tained in the clause giving to Congress the powerto mel! 


make all laws necessary and proper for carrying the | ther 
constitution into effect; that Congress have the power | $0V' 
to enact penalties in all cases where it may bene | ol 
cessary, for carrying their measures into effect; and |e & 


| to make laws for the punishment of all crimes, which | ion 
| may impede the measures, obstruct the authority of | {or ' 
the government, or injuriously affect it in any and | it: 
all its departments; but Congress have not, unless | tity 
in places, over which they have exclusive jurisdic- nox 
tion, the power to punish crimes, because they are | ¢rin 
injurious to society.” ven 
Without pretending to declare an acquiescence in | oul 
-all the reasoning of this learned author, we thinkhe | |’ Pp 
very well maintains that the provision of the Consti- | "4 
tution we are considering, does not restrain Congress \ 
in the exercise of its expressly delegated powers, | ta 
or of those powers which are necessary to carry these | the 
* Vide far- into effect.* whi 
Con. Lave If this provision of the Federal Constitution does | 80% 
52, 32 not limit the powers of Congress’—a proposition we 
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take to be unquestionable,—certainly our own Con- 
stitution, in the employmeut of similar terms, cannot 
operate to restrain the action of our Legislature.— 
The Congress of the United States possesses only 
such powers as are delegated, or such as are neces- 
sary to give efiect to those that are delegated. Our 
Legislature looks not to the Constitution for a grant 
of powers, but exercises all such as are compatible 
with the social compagt, unless restrained by express 
inhibition or clear implication. 

Again: The right of protection belongs to man in 
astate of nature—and he may exert this right, as a 
member of society, in cases of emergency, where 
there is neither time nor opportunity to apply to the 
government. ‘his right of protection extends itself to 
communities, and is the foundation of the moral pow- 
er to punish crimes, or provide against their commis- 
sion. Society owes to each of its members a security 
for those rights, which he retains upon entering into 
it: among these stands first, the right of personal secu- 
rity. If this right is assailed, the assailant is ob- 


noxious to punishment. And the right to punish 


crime, actually committed, includes the right to pre- 
vent it, by punishing him who contemplates it, with- 
out waiting for an act of personal aggression. ‘This 
is preventive justice—the right to exercise which, is 
unquestionable, at this day. 

We do not deem it necessary to enquire, if an ac- 
tual rebellion or insurrection had taken place, whe- 
ther the indictment should have been for (vcason ; or 
whether éveason can be committed against the laws, 
government or people of a State—as neither of these 
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questions arise in this case: “Sufficient unto the day, 


is the evil thereof.” 

Several questions are referred, for our decision, which 
we have not expressly noticed—Such as can arise, 
should there be another trial, will be found, howev- 
er, to be embraced by those we have considered. 

Our conclusion is, that the conviction of the pris- 
oner was unauthorised—that the judgment of the 
Circuit Court must be reversed, and that the priso- 


ner remain in custody, until he be discharged by due 
course of law. 
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| Questions, as to bills filed for divorce. 


1, Adultery charged in a bill filed in Chancery, for divorce, 
while not necessary to be established by direct testimony, 
should be shewn by such facts as would lead to the inference, 
as a necessary conclusion, that it had been perpetrated. 

2, Where a bill filed to effect a divorce, charged adultery, 
against the defendant with one, who was proved to have been 
a widow, at whose house the defendant occasionally stopped, 
in passing the road, who had bastard children, reputed to be 
those of defendant; and whom defendant removed to near his 
dwelling, he frequently being seen at her house, and paying 
for aloom set up there; and whom the witnesses supposed, 
from circumstances, might have lived in adultery with the de- 
fendant;—it was held that these circumstances did not make 
out the adultery, with the certainty required by the rule es- 
tablished in Chancery. 

3. The admission or confession of a defendant in his answer, 
cannot establish adultery, or authorise Chancery to decree 
in reference to it, without proof of the fact. 

4, And this rule applies in cases of divorce, either a vinculo or 

a mensa et thoro. 

5. This Court recognizes the doctrine, that an adulterer cannot 
resist a sentence of divorce, by setting up desertion. 

6. Chancery will not award costs against a wife, who files a bill 
for diverce—though she may be unable to prosecute the case 
to a successful issuc. 

7. And it seems, it will direct the husband to pay over to the pro- 
chien amy funds, sufficient to prosecute the suit to a final hear- 
ing: and will award the wife, aliment, pendente lite. 


On writ of error to a decree of the Circuit Court 
of Washington county, exercising chancery jurisdic- 
tion, 
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This was a bill for divorce, by Lucinda Richardson | wh 
against her husband, John Richardson. atr 
The bill stated that complainant, cntered into mat- J liv 
rimony with the defendant, in the year eighteen hun- J ter 


dred and ten. ‘That the union on her part, was one J th 
of affection, rather than of prudence, and that from ] to 


it, she had long cherished the hope of deriving hap- | pa 
piness and contentment. ‘That this anticipation, or J nik 
atrix had found vain and delusive, for though her con- } ot! 
duct from the day of marriage, up to the time of | ne 
exhibiting the bill, had been dutiful, loyal and affec- J bl: 
tionate, she had received at the hands of her husband, ne 
little else than coldness and neglect, frequent person- J 'T' 
al chastisement, and brutal insult and abuse: That m: 
for a long period, she had suffered defendant’s con- | hi 
duct, with fortitude and resignation, hoping that the th 
increasing number of the pledges of her affection, hi 
which she had borne, would awaken in his breast, 

some tenderness at least towards the mother of eight Sa 
living children. 'That this hope was visionary,—for be 
about the year eighteen and twenty-nine, the defen- p 
dant formed an adulterous connection with one Char- a 
lotte Richardson, a common prostitute, and had car- 

ried her to the dwelling of oratrix; had built her a a 
house within two hundred yards of oratrix’ residence, h 


and lived with the said Charlotte in open adultery, 
continually afterwards: That in addition to this deep 


wound upon the honor and feelings of oratrix, the de- r 
fendant had added to the cruelty already inflicted, b 
and treated oratrix in a manner to justify her in the } 
belief that her life was endangered: And that urged ¢ 
by defendant’s threats, that he would take her life, é 


as 


oratrix had sought refuge with an aged mother, on 
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whose kindness she had subsisted for four years. Or- 
atrix further represented, that of her eight children, 
living, and borne to the defendant, two were daugh- 
ters, grown to Woman’s estate, and whom their fa- 
ther, regardless of the duties of a parent, had reduced 
to the degraded state of servants and slaves to his 
paramour—compelling them to perform the most me- 
nial offices to the said prostitute, and keeping five 
others of her children with him, in a state of naked- 
ness and destitution, deprived of that greatest of all 
blessings—a mother’s soothing care,—and daily wit- 
nesses of a father’s disgraceful and immoral conduct. 
That the said defendant at the time of oratrix’ inter- 


marriage with him, was very poor, and that despite 
his indolence and drunkenness, oratrix had husbanded 


¢ ¢ hac 
the estate advanced to her from her parents, until it 
had increased to a considerable property. 

The bill, after enumerating the items of which the 
said estate consisted,—prayed a dissolution of the 
bonds of matrimony between herself and her husband; 
prayed a separation of her children from her husband, 
alimony, and writ of ne ezxeat. 

The Chancellor on the filing of the bill, awarded 
an order by which oratrix was secured the sum of five 
hundred dollars, during the pendency of the suit. 

The answer of the defendant stated— 

That true it was, respondent had entered into mar- 
riage with complainant, about the year stated in the 
bill; and he also hoped from their union to realize 
happiness and comfort, and that his wife would have 
demeaned herself, as an amiable, sociable and agree- 
able companion, and prove an industrious, prudent 
and careful housewife and mother; but so it was, she 
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soon exhibited a temperament, the contrary of these, 
and proved exceedingly lazy, taking no care of her 
family or domestic affairs, and thus wasting respon- 
deut’s property: That she was passionate, sullen and 
stubborn, and had treated the respondent with insul- 
ting silence, scorn and neglect, though he had never 
given her cause for such conduct, but had exercised 
towards her tenderness and humanity. In relation 
to the rie of adultery, respondent expressly aver- 
red, that for more than one year after his wile left his 
house, he had not been guilty of an act of infidelity, 
in connection with Charlotte Richardson: ‘That 
Charlotte, did not, as charged, remove into a house 
near respondent’s resident ‘e, until after a year from 
the time complainant abandoned his bed and board: 
That Charlotte was the widow of his cousin, who 
died poor, and that she had lived within three hun- 
dred yards of respondent’s house with one Sullivan, 


from whom respondent purchased the house; and 
where Charlotte had lived afierwards. ‘The answer 


denied having suffered his pene to act as the 
menials of Charlotte, or to become spectators of vice; 
but averred having given them an education suited to 
their station in life. ‘Phat the children were attach- 
ed to him, and that four of them, after they had been 
placed with their mother by mandate of the Court, 
had returned voluntarily to him. 
Touching the charge of abuse and cruelty, res- 
pondent admitted, that upon one or two occasions, 
urged by provoking language, he had oficred violence 
to the person of complainant, using a small! peach or 
quince switch; and once giving her a slap upon the 
cheek with his open hand. Respondent denied the 
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charge of excessive poverty, when he intermarried 
with complainant, being as he alleged, worth at that 
time, one hundred dollars or more ; but confessed hav- 
ing the possession of sundry slaves, and other pro- 
perty, obtained through his wife. 

The most material portion of the evidence, estab- 
lished in the cause, was—that Charlotte Richard- 
son Was a widow, living near the house of defendant, 
near the public road: ‘That she lived there without 
visible means of support, and had borne several chil- 
dren; and that defendant had been occasionally seen 
at her house, and had paid for a loom set up there. 

The Chancellor below dismissed the bill, at the 
costs of complainant. 

And this was assigned in error here. 


The cause was argued by Selle for the plaintiff in 
error, Gzbbons, contra. 


GOLDTHWAITE, J.—This suit was instituted 
in the Circuit Court of Washington county, in Janu- 
ary eighteen hundred and thirty-four, and is a bill in 
equity, by means.of which, the complainant seeks to 
procure the dissolution of a marriage, contracted be- 
tween the defendant and herself, in the year eighteen 
hundred and ten. 

The complainant alleges, in terms well calcula- 
ted to excite the sympathies, that she has borne to 
the defendant eight children, all living pledges of her 
affection to him, whom she charges to have treated 
her at all times with coldness and neglect, and fre- 
quently with personal chastisement, brutal insult and 
unmanly abuse. 
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She further charges him to have formed an adul- ‘T 

_ terous connexion, about the year eighteen hundred she 

and twenty-nine, with one Charlotte Richardson, a ] bee 
common prostitute, whom he brought to the dwelling ] plai 

of the complainant, built for her a house, but a short J dole 
distance therefrom, and has ever since lived with her ] mit 


in adultery. des 
She also charges, that she entertained serious ap- J tim 
prehensions for her life, from his cruelty—he having ] gre 
deciared in the most solemn manner, that he would J for 
take her life, but for the fear of the law; compelled ‘] 
by this cause, she sought refuge with her mother, on J infl 
whose kindness and bounty she had subsisted for the J pin 
last four years, previous to the exhibition of her bill. J) one 
She allezed moreover, that two of her children he 
are daughters, grown up to woman's estate, whom her 
the defendant, regardless of the duties and feelings of J gui 
a parent, had reduced to the degraded state of ser- 
vants and slaves to his paramour, compelling them to off 
perform the most menial oflices to that prostitute:— “| 
That the other children remaining with him, are in th: 
a state of almost entire nakedness, destitute of the gu 
soothing attentions of a mother, and daily witnesses Wi 
of the disgraceful, immoral and adulterous conduct m« 
of their father. da 
The bill also sets forth, a statement of the person- his 
al estate held by the defendant, and alleges that 
nearly the whole of the same, was obtained by reason tre 
of his marriage with the complainant. de 
She prays that the arriage may be dissolved, the tic 
property devided as may be just and equitable, that le 
the custody of the children may be committed to her, al 


and for general relief. si 
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The answer is in a tone of sufficient asperity, to 
shew the state of feeling between the parties to have 
been of a most unpleasing description. The com- 
plainant is charged to have been exceeding lazy, in- 
dolent and taking no care of the family—with per- 
mitting every thing to be wasted, neglected and 
destroyed—with being petulent, passionate and often- 
times sullen and stubborn,—at times exhibiting the 
greatest passion and fury, and then remaining silent 
for weeks. 

The defendant admits that he has more than once 
inflicted personal chastisement on his wife, by whip- 
ping her with small peach or plum tree switches, and 
once by striking her with his open hand,—but this 
he excuses by reason of being provoked thereto, by 
her excessive abuse, taunting and provoking lan- 
guage, combined with her insufferable neglect. 

In relation to the particular and specific cause of 
offence, set forth in the bill, the defendant alleges, 
“that at the time his wife left his house and for more 
than a year subsequent thereto, he never had been 
guilty of an act of infidelity to his wife, in connexion 
with Charlotte Richardson, and that she did not re- 
move into the house, near the dwelling of the defen- 
dant, until more than a year subsequent to the time 
his wife left his bed and board.” 

The answer denies in general terms, any cruel 
treatment, and insists that the defendant has con- 
ducted himself to his children, as a kind and affec- 
tionate father; that he neither permits them to see or 
learn any thing which is improper, and that they are 
all well satisfied with their condition in life, and de- 
sire no change. 

AP. 60 
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It must appear to all, that if the facts as they are 
charged, actually exist, there could be but little dif. 
ficulty in establishing the same by evidence, which 
would be perfectly satisfactory in its character; but 
that disclosed by the record, produces no such con- 
clusion—-the examination of the witnesses was evi- 
dently conducted by those unskilled in the art, or not 
aware of the importance of presenting facts for the 
consideration of the Court, and although enough is dis- 
closed to induce the belief that the witnesses knew 
more, and could perhaps have stated facts, which, if 
disclosed, might have established the material alle- 
gations of the bill—yet it would be highly danger- 
ous, as well as manifestly illegal, for any Court to 
act on facts which might, but which have not, been 
established by testimony. 

It has been urged with great force, that the same 
measure of testimony should not be required to estab- 
lish the crime of adultery, against him whois shewn 
to entertain a feeling of disgust and dislike to his 
wife, as against one whose daily intercourse is of the 
most friendly and harmious description—but it can- 
not be said that the mere existence of such feelings 
will authorize a Court to infer the commission of such 
an offence, without some evidence within the estab- 
lished rules. 

It is said, however, that the proof brings the defen- 
dant within the rules of evidence applicable to cases 
of this character—that the fact is not necessary to be 
established by direct evidence, but may be inferred 
from other facts—That if a married man is seen at 
a brothel, and remains there a sufficient time, in a 
room with a common prostitute, to commit the act, 
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adultery shall be inferred.—Astly vs Astly.* The *! Hags. 
general rule is laid down with more clearness and) 
brevity in the case of Loveden vs Loveden.t “It is ai2Hagg 1. 
fundamental rule that it is not necessary to prove the — 
direct factof adultary. ‘The fact is inferred from cir- 
cumstances that lead to it by fair inference as a neces- 
sary conclusion. Now the only facts proved in this 
case, seem to be that Charlotte Richardson was a 
widow, living on the public road in the country, and 
that the defendant had been seen to call there for a 
a few minutes in passing the road. 

It is said that here is a married man, going into a 
brothel, &c.—but no evidence is shown in the record 
to establish any fact which can legelly induce the 
conclusion that this female was then a prostitute. 

The subsequent facts proved, are that she was re- 
moved in eighteen hundred and twenty-nine or eigh- 
teen hundred and thirty, to a house near the defen- 
dant, by a slave belonging to him—that she has since 
had two bastard children, of which he is the reputed 
father, and that he has been seen at her house. 

The witnesses state that they know nothing of 
their own knowledge, but from circumstances, they 
should think that the defendant and Charlotte Rich- 
ardson had been living, or might have been living in 
adultery since about eighteen hundred and twenty- 
nine. It is also proved that he paid fora loom which 
was put up in her house. 

If we test these facts by the rule before referred 
to, can we arrive at the conclusion of adultery com- 
mitted. 

The reputation of the paternity of the children, is 
certainly not the legal way to establish it, nor can it 
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ew > 
weigh—neither can we infer what tle circumstances | and} 
are, which the witnesses donot state. Doesthepay- | these 
ing for the loom—the moving of the woman by the ] best 
slave or by his master—the proximity of residence— Tl 
the being seen at her house—no circumstances of sus- | mitt 
picion being stated, or the bearing of bastard chil- | tled 
dren by her, with the reputation of Richardson's | ed « 
being their father—bring this case within the gener- year 
al rule before stated. decis 
We look in vain for any fact, which by fair infer: appl 
ence will lead to adultery as @ necessary conclusion. temy 
Before dismissing the consideration of the evidence ther 
in this cause, it may not be improper to advert to the prov 
general rules which are understood to prevail in the husk 
ecclesiastical Courts on the subject of allegation. It Mor 
is believed to be the uniform practice of these Courts, T 
to require that all the facts should be alleged with whi 
such convenient certainty, of time, person and place, it Vv 
as will enable the defendant to meet the charge with whi 
proof. How far the adoption of similar rules may be sion 
necessary or expedient in this State, is one point on fess 

which the Court will not now express any opinion. to 
But it is said that no evidence was necessary in wol 
this cause—that the material fact of adultery is ad- left 
mitted by the answer, and that a decree must be the con 
consequence —that the statute directing that the con- siol 
fessing or admission shall be received, was only to si0l 
prevent collusion, and ought not to apply to cases as 
where no collusion exists, and where none can be ap- 
prehended. wh 
All the various statutes on the subject of divorce, rer 
seem to have copied very closely from the rules which or 
have obtained in the ecclesiastical Courts of England, diy 
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and perhaps the exposition which has been given to 
these rules, will be found to afford good, if not the 
best rules of construction, for our statutes. 

That confessions, shall not by themselves, be ad- 
mitted to establish the fact of adultery, isa well set- 
tled rule of those Courts, and is one of the establish- 
ed canons of the English church, adopted in the 
year sixteen hundred and three,—and the unvarying 
decisions of the Courts of Doctors Commons have 
applied it to all cases of divorce, whether final or 
temporary. Some doubt seems to have existed, whe- 
ther the most solemn confession, without some fact 
proved, leading to act, would, of itself justify the 
husband in withdrawing from the bed of his wife 
Mortimer vs Mortimer.* 
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This case is believed to settle the construction Rep. 547, 
which the canon of the church has received—indeed, there cited 


it would be impossible, to say how far any rule, 
which should attempt to attach facts to a confes- 
sion, would be of any real service: for, if the con- 
fession would not be received by itself, it is difficult 
to conceive how any fact, not conclusive in itself, 
would aid it. Be this as it may, our statute has not 
left the discretion to any Court, to receive aid from a 


confession. It is found,f “In order to prevent collu- -— iia 


sion between the parties, 2 no case, shall the confes- 
sion of them, or either of them, be taken or received 
as evidence, 2 any case of divorce.” 

It was a subject of some doubt, with the Court, 
whether the object of the legislature being appa- 
rent, to prevent collusion, and there being no danger, 
or not such great danger of this, in cases where the 
divorce was not @ vinculo, a Court would not be au- 
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thorised to decree a divorce a mensa et thoro, ona 
confession merely; but such a practice seems never 
to have obtained in the English ecclesiastical Courts, 
under a canon certainly not so obligatory in its terms, 
as our statute, which applies to all cases of divorce, 
whether final, or otherwise. A similar rule obtains 
in New York.* 

We have, therefore, been reluctantly drawn to the 
conclusion, that the admission or confession of the 
adultery, in the answer, would not authorise the 
Court to decree, without proof of the fact, in the or- 
dinary method, provided for, by the rules of law,—and 
our regret is the greater, because, in the case before 
us, the answer seems very distinctly to admit the 
crime charged; but to rest its excuse on what is 
termed by the ecclesiastieal Courts, compensatio cri- 
minis, setting up the desertion of the wife from his 
house, in eighteen hundred and twenty-nine, as a bar 
to her relief. If such was admitted, it wonld not 
bar the relief—Even a malicious desertion will not 
bar a sentence of divorce, for adultrey —Sullivan vs 
Sullivan.t 

The charge of cruelty, is the only one remaining 
to be considered; and without examining the mode 
of its allegation, either as general or particular, so 
as to enable the defendant to answer or disprove the 
fact, it is sufficient to observe, that on this point, there 
is a total defect of testimony. 

The Court below dismissed the bill at the costs of 
the complainant, and it does not appear, in any part 
of the record, that she prosecuted her cause by a pro 
chien amy, who would, alone, be responsible for costs. 
It was manifestly improper to render any decree 
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against her, for costs, in a suit prosecuted against 
her husband, under any circumstances; but, in this 
case, the Court is of opinion, that he should have 
been compelled by the decree, to pay the same—as, 
from the admissions of the answer, it appears that 
she had probable cause for instituting her proceed- 
ings; although she may not have been able to prose- 
cute the case to successful issue. 

He would also have been directed, in the earliest 
stage of the proceedings, to pay over to her prochien 
amy, a sufficient sum of money to prosecute the suit 
toa final hearing ; and she should have been alimented 
pendente lite—as the husband would thus have been 
responsible for the costs, there would have been nei- 
ther hardship or impropriety, in decreeiug the same 
against him, independent of the admissions of the 
answer. 

It might also have been proper, for the Court be- 
low, under peculiar circumstances, to have dismis- 
ed the bill, but without prejudice, though such a de- 
cree is understood to be matter of discretion with 
the Court--and which exercise of discretion could 
not be reviewed.—But as this question has not been 
argued, no opinion is necessary on this point—the 
more especially as, from the facts charged by the 
bill, and disclosed by the answer, it is not improba- 
ble, that the causes which induced the exhibition of 
the complaint, may have continued since the suit 
Was instituted. 

It is the opinion of this Court, that there is no er- 
ror in the decree, so far as it directs the bill to be 
dismissed—and that there is error in the same, so far 
as it directs the dismission, at the costs of the com- 
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plainant,—for which error it is reversed; and this 
Court, proceeding to render such decree as should 
have been rendered by the Court below, doth order, 
adjudge and decree, that the said bill of complaint 
be dismissed, and that the said John Richardson, the 
defendant therein, shall pay all the costs of this 
Court, and of the Court below. 
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As to pleadings in trespass, quare clausum fregit, et 
de bonis asportavit. 


1. While one tenant in common may not maintain an action at 
law against a co-tenant, for the taking of a chattel, unless 
destroyed or so changed that possession cannot be regained— 
yet one tenant is not at liberty to invade the close of another, 
and take into his possession a chattel owned by them jointly, 
though the one might have its exclusive enjoyment, and re- 
fuse a participation to the other. 

2. So, in tresspass for breaking the close of plaintiff, and taking 
a chattel therefrom, it is no justification, or plea, that the 
defendant was tenant, in common with plaintiff, of the chattel; 
that the plaintiff had appropriated it to his exclusive use, and 
excluded the defendant from the use thereof; and that being 
such tenant in common, defendant broke the close and took 
the chattel, as he lawfully might—doing as little injury as 
possible. 

3. In trespass quare clausum fregit, et de bonis asportavit, the plea 
of liberum tenementum, only, not justifying the asportation of 
the chattel, is sufficient. 

4, Whether the word “‘unlawfully,” would be essential in a de- 
claration in trespass quare clausum fregit, et de bonis asporta- 
vit, or not, the words “‘with force and arms,” it seems, would 
be sufficient. 


This was an action of trespass, for breaking and 
entering the close of the plaintiff, and taking there- 
from a horse, alleged to have been in the possession 
of, and owned by the plaintiff; and was prosecuted in 
Greene Circuit Court, by Bartlett against Herndon. 
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The declaration complained, that the defendant, 
on the day of —— eighteen hundred and thir- 
ty-one, with force and arms, &c. broke and enter- 
ed a certain stable of the said plaintiff, in the county 
aforesaid, and then and there broke to pieces, dam- 
aged and spoiled divers locks, staples and hinges of, 
and belonging to the door of the said stable; and then 
and there took and carried away, a certain chesnut 
sorrel stud horse of the said plaintiff, then and there 
being in the said stable, of great value, to wit, of the 
value of five hundred dollars, and converted and dis- 
posed of the same to his own use: And also, that 
the said defendant on, Kc. at, &c. broke and entered 
a certain other close of the said plaintiff, and then 
and there seized and took a certain other chesnut 
sorrel stud horse of the said plaintiff, there found 
and being in the said close, and of great value, &c. 
By means whereof, &c. 

The defendant, to this declaration, plead the follow- 
ing pleas. 

“And the said Edward Herndon comes and defends 
the wrong and injury, when, &c. and says that he is 
not guilty of the said supposed trespasses above, in 
the said first and second counts of the plaintifl’s de- 
claration, laid to his charge, or any part thereof, in 
manner and form, as the said plaintiff hath above 
thereof, in the said two counts, complained against 
him, and of this, he, the said Edward Herndon puts 
himself upon the country, &c. 

“ And for a further plea in this behalf, to the first 
count of the plaintiffs declaration as to the breaking 
and entering the said stable, (in and upon which the 
said supposed trespasses in the first count mentioned 
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and therein alleged to have been committed,) in the 
said first count mentioned, and breaking to pieces, 
damaging and spoiling divers, to wit, locks, staples 
and hinges of, and belonging to the door of the said sta- 
ble, and wherewith the same was fastened ; and also 
then and there taking and carrying away a certain 
chesnut sorrel stud horse of him, the said plaintiff, 
in the said first count mentioned, and of converting 
and disposing of the same to his, the said defendant’s 
own use; he, the said defendant, by leavé of the 
Court now here first had and obtained, says, that the 
said plaintiff ought not to have or maintain his action 
thereof against him, because he says, that the said 
stable and the close in the said first count mentioned, 
and in and upon which the said supposed trespasses 
in the said first count mentioned, are therein alleged 
to have been committed, now is, and at the said 
time, when the said supposed trespasses in the said 
first count mentioned, were committed, as therein set 
forth and alleged, was the stable, close, soil and free- 
hold of him, the said defendant, to wit, in the county 
aforesaid. Wherefore the said Edward Herdon, in 
his own right, at the said time, when the said supposed 
trespasses, in the said first count mentioned, were 
committed, as therein set forth and alleged, commit- 
ted the said supposed trespasses, in the introductory 
part of this plea mentioned, in and upon said stable 
and close, in said first count mentioned, so being the 
stable, close, soil and freehold of him the said defen- 
dant, as he lawfully might for the cause aforesaid, 
which are the said several supposed trespasses, 
whereof the said plaintiff hath above, in the said first 
count thereof, complained against him, the said defen- 
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dant; and this he, the said defendant, is ready to ver- 
ify: Wherefore, he prays judgment, if the said plain- 
tiff ought to have or maintain his said action thereof, 
as to the said first count against him, the said defen- 
dant, &c. 

“ And for a further plea in this behalf, to the second 
count of the plaintiff's declaration, as to the breaking 
and entering the said other close therein mentioned, 
and in which the said supposed trespasses in the said 
second count mentioned, are therein alleged to have 
been committed, and seizing and carrying away a 
certain other supposed chesnut sorrel stud horse of 
him, the said plaintiff, in the said second count men- 
tioned, and converting and disposing of the same, to 
the use of him, the said defendant; he, the said defen- 
dant, by leave of the Court, now here first had and 
obtained, says, that the said plaintiff, ought not to 
have or maintain his said action thereof, against him, 
because he says, that the said close, in the said se- 
cond count mentioned, and in which the said sup- 
posed trespasses, in the said second count mentioned, 
are therein alleged to have been committed, now is, 
and at the said time, when the said supposed tres- 
passes, in the said second count mentioned, were 
committed, as therein set forth and alleged, was the 
close, soil and freehold of him, the said defendant, to 
wit, in the county aforesaid: Wherefore, the said 
Edward Herndon, in his own right, at the said time, 
when the said supposed trespasses, in the said second 

count mentioned, were committed, as therein set 
forth and alleged, committed the said supposed tres- 
passes, in the introductory part of this plea mention- 


ed, in the said close, in the said second count men- 
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tioned, so being the close, soil and freehold of him, 
the said defendant, as he lawfully might, for the 
cause aforesaid, which are the said several supposed 
trespasses, whereof the said plaintiff hath above, in 
his said secocd count thereof, complained against 
him, the said defendant—and this, he, the said de- 
fendant, is ready to verify: Wherefore he prays 
judgment, if he, the said plaintiff, ought to have or 
maintain his said action thereof, as to the said second 
count against him, the said defendant. 

“And for a further plea in this behalf, as to the said 
first count, in the said plaintiffs declaration contain- 
ed, by leave of the Court now here first had and 
obtained, he, the said defendant, saith, that as to the 
breaking to pieces, damaging and spoiling of divers, 
to wit, locks, stables and hinges of, and belonging to 
the door of the stable of him, the said plaintiff, in the 
said first count mentioned ; and also as to the coming 
with force and arms, and whatever is against the 
peace of the State of Alabama, in said first count 
supposed to be done, he, the said defendant, is not 
guilty thereof, in manner and form, as the same is 
charged against him, the said defendant, in the said 
first count, and of this, he puts himself upon the coun- 
try; and as to the residue of the said trespasses above, 
in the said first count supposed to be done, the said 
Edward Herndon says that the said plaintiff ought 
not to have or maintain his said action thereof, against 
him, the said defendant; because, he says, that long 
before the said time, when the said trespasses are, 
above in said count, supposed to be done, to wit, on 
the day of —— in the county aforesaid, and 
from that day always thereafter, up to and at the 
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said time, when the said trespasses, as above in the 
said first count supposed to be done, he, the said de- 
fendant and the said plaintiff, had been, and then and 
there were possessed of and owned the said chesnut 
sorrel stud horse, in the said first count mentioned, in 
common, by divers titles; and he, the said plaintiff, 
and he, the said defendant, being so pussessed of the 
said chesnut sorrel stud horse, in the said first count 
mentioned, in common, as aforesaid, he, the said Eli- 
jah Bartlett, long before the time when the said 
trespasses, are as above, in the said first count, sup- 
posed to be done, to wit, on the day of ——, 
in the county aforesaid, took and kept to himself, the 
exclusive possession, use and enjoyment, of the said 
chesnut sorrel stud horse, in the first count mention- 
ed, and from the day and year last aforesaid, always 
afterwards, up to andat the said time, when the said 
trespasses are, as above in said first count, supposed 
to be done, kept and maintained to himself such ex- 
clusive possession, use and enjoyment of the said 
chesnut sorrel stud horse, in the said first count men- 
tioned, and wholly and entirely hindered and preven- 
ted him, the said defendant, during the whole time 
aforesaid, and at the said time when the said sup- 
posed trespasses are, above in the said first count, 
supposed to be done, from using or enjoying said ches- 
nut sorrel stud horse, in common with him, the said 
plaintiff, or at all in any manner whatever: Where- 
fore he, the said defendant, being such owner of the 
said chesnut sorrel stud horse, in the said first count 
mentioned, in common with the said plaintiff as afore- 
said, at the said time, when the said trespasses are, 
above in the first count, supposed to be done, took and 
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led away from and out of the stable, in the said first 
count specified, the said chesnut sorrel stud horse, in 
the said first count specified, as it was well and law- 
ful for him to do, for the cause aforesaid; he, the said 
defendant, then and there, doing as little damage and 
injury to the said stable and close, of him, the said 
plaintiff, in the said first count mentioned, as was 
possible; which is the same trespasses, in the said 
frst count of the said declaration specified, and 
whereof the said plaintiff, hath above thereof com- 
plained against him, the said defendant, and this, he, 
the said defendant, is ready to verify: Wherefore, 
he prays judgment, as to the said first count, if the 
said plaintiff, ought to have or maintain his said ac- 
tion thereof, against him, the said defendant. 

“And for a further plea in this behalf, to the said 
first count of the plaintiffs said declaration, by leave 
of the Court, now here first had and obtained, he, 
the said defendant, saith, that as to breaking to 
pieces, damaging and spoiling of divers, to wit, locks, 
staples and hinges of, and belonging to the door of 
the said stable of him, the said plaintiff, in the said 
first count mentioned, except only as to the break- 
ing of one small lock ; and also as to the coming with 
force and arms, in said first count supposed to be done, 
he, the said defendant is not guilty thereof, and of 
this he puts himself upon the country; and as to the 
residue of the said trespasses, above in the said first 
count supposed to be done, he, the said Edward 
Herndon says, that he, the said plaintiff, ought not 
to have or maintain his said action thereof, against 
him, because, he says that long before the said time 
when the said trespasses ave, above in the said count, 
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supposed to be done, to wit, on the day and in the 
county aforesaid, and from that day always there- 
after, and up to and at the said time, when the said 
trespasses are, above in the said first count, supposed 
to be done, he, the said defendant and the said plain- 
tiff, had been, and then and there were possessed of 
and owned the said chesnut sorrel stud horse, in the 
said first count mentioned, in common, by divers 
titles, and he, the said plaintiff, and he, the said 
defendant, being so possessed of the said chesnut sor- 
rel stud horse, in the said first count mentioned, in 
common as aforesaid, he, the said plaintiff, long be: 
fore the said time when the said trespasses are, above 
in the said first count, supposed to be done, to wit, 
on the day of in the county aforesaid, took 
and kept to himself, the exclusive possesssion, use 
and enjoyment of the said chesnut sorrel stud horse, 
in the said first count mentioned, and from the day 
and year last aforesaid, always afterwards, up to, 
and at the said time, when the said trespasses are, 
above in the first count, supposed to be done, kept and 
maintained to himself, exclusive possession, use and 
enjoyment of tle said chesnut sorrel stud horse, in 
the said first count mentioned, and wholly and en- 
tirely hindered and prevented him, the said defen- 
dant, during the whole time aforesaid, and at the 
said time when the said trespasses are supposed 
above, in the said first count to be done, from using 
or enjoying the said chesnut sorrel stud horse, in the 
said first count mentioned, in common with him, the 
said plaintiff, or at all, in any manner whatsoever— 
Wherefore, he, the said defendant, being such owner 
of the said chesnut sorrel stud horse, in the said first 
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count mentioned, in common with him, the said plain- 
tiff, as aforesaid, at the said time when the said tres- 
passes are, above in the said first count, supposed to 
be done, broke the small lock with his hand, above in 
this place mentigned, and wherewith the door of the 
stable, in the said first count mentioned, was secured 
and fastened, and then and there, took and led away, 
from and out of the said stable, in the said first count 
mentioned, the said chesnut sorrel stud horse, in the 
said first count mentioned, as it was well and lawful 
for him to do, for the cause aforesaid, he, the said de- 
fendant, then and there, doing as little damage and 
injury to the stable and close of him, the said plain- 
tiff, in the said first count mentioned, as was possi- 
ble; and he, the said defendant, in fact says, that the 
breaking of the small lock aforesaid, was necessary 
to be done, to enable him, the said defendant, to ob- 
tain and take possession of the said chesnut sorrel 
stud horse as aforesaid, which is the same trespass, in 
the said first count of the said declaration specified, 
and whereof the said plaintiff hath, above complain- 
ed, against him, the said defendant, and this he, the 
said defendant, is ready to verify: Wherefore he 
prays judgment, as to the said first count, if the said 
plaintiff, ought to have or maintain his said action 
thereof, against him, the said defendant. 

“And for a further plea in this behalf, to the said 
second count of the plaintiff’s said declaration, by 
leave of the Court here first had and obtained, he, 
the said defendant, saith, that as to coming with 
force and arms and whatever, that is against the 
peace of the State of Alabama, in said second count 
Supposed to be done, he, the said defendant, is not 
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guilty thereof, in manner and form as the same is 
charged against him, the said defendant, in the said 
second count; aud of this he puts himself upon the 
country,—and as to the residue of the said trespasses 
above in the said second count supposed to be done, 
he, the said Edward Herndon says, that he, the said 
plaintiff ought not to have or maintain his said ac- 
tion thereof, against him, because, he says, that long 
before the said time when the said trespasses are 
above, in the said second count, supposed to be done, 
to wit, on the day of ———,, in the County a- 
foresaid, and from that day always thereafter, up to 
and at the said time when the said trespasses are a- 
bove, in the said second count, supposed to be done, 
he, the said defendant, and the said plaintiff, had 
been, and then and there were possessed of, and own- 
ed the said chesnut sorrel stud horse, in the said se- 
cond count mentioued, ‘in common, by divers titles; 
and he, the said defendant, and he, the said plaintiff, 
being so possessed of the said chesnut sorrel stud 
horse, in the said second count mentioned, in common, 
as aforesaid, he, the said plaintiff, long before the 
said time, when the said trespasses are above, in the 
said second count supposed to be done, to wit, on the 
day of ———-, in the County aforesaid, took, 
and kept to himself the exclusive possession, use and 
enjoyment of the said chesnut sorrel stud horse, in 
the said second count mentioned; and from the day 
and year last aforesaid, always afterwards, up to and 
at the said time, when the said trespasses are above 
in the said second count, supposed to be done, kept 
and maintained to himself, such exclusive possession, 
use and enjoyment of the said chesnut sorrel stud 
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horse, in the said second count mentioned ; and whol- 
ly and entirely hindered and prevented him, the said 
defendant, during the whole time aforesaid, and at 
the said tine when the said trespasses are above, in 
the said second count, supposed to be done, from us- 
ing and enjoying the said chesnut sorrel stud horse, 
in the said second count mentioned, in common with 
him, the said plaintiff, or at all, in any manner what- 
soever: wherefore, he, the said defendant, being 
such owner of the said chesnut sorrel stud horse, in 
the said second count mentioned, in common with 
him, the said plaintiff, as aforesaid, at the said time 
when the said trespasses are above, in the said se- 
cond count supposed to be done, took, and led away 
from and out of the close of him, the said plaintiff, 
in the said second count mentioned, the said chesnut 
sorrel stud horse, in the said second count mentioned, 
as it was lawful and well for him, the said defendant, 
to do, for the cause aforesaid—he, the said defendant, 
thereby, then and there, doing as little damage and 
injury to the said last mentioned close of him, the 
said plaintiff, as was possible; which is the same tres- 
passes, in the said second count of the said declara- 
tion specified, and whereof the said plaintiff bath 
above complained against him, the said defendant: 
and this, he the said defendant is ready to verify.— 
Wherefore, he prays judgment,” &e. &e. 

The Court sustained a demurrer to the second, 
third, fourth, fifth and sixth pleas: and upon the ge- 
neral issue, verdict and judgmeut were rendered for 
the plaintiff. And the defendant took a writ of er- 
ror to this Court. 
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Stewart, for the plaintiff in error. 
Erwin, contra. 


GOLDTHWAITE, J.—Bartlett declaired against 
Herndon in the Court below, for breaking and enter- 
ing his stable and close, breaking and destroying 
locks, &c. and for taking and converting to his own 
use, a horse of a particular description, there found. 

The declaration contains two counts, which are 
in the usual form of trespass quare clausum fregit et 
de bonis asportavit, and are similar to each other in 
every respect except this: In the first, the defen- 
dant below, is charged tu have broken and destroy- 
ed, divers locks, staples and hinges, and to have taken 
and converted the horse—and in the second, the 
breaking and destroying of the locks, &c. are omitted: 
in neither count, is the trespass charged to have been 
unlawfully done. 

The defendant below, pleaded, first—not guilty, 
on which issue was joined. 

Second—T'o the first count of the declaration, a 
plea of Aberum tenementum, in the usual form, as to 
the stable and close, but omitting to notice in any 
manner, the taking and conversion of the horse. 

Thirdly——A similar plea to the second count. 

Fourth—To the first count, not guilty as to break- 
ing the locks, staples and hinges, and as to other tres- 
passes, justifying on the ground, that he had been 
and.was a tenant, in common with the plaintiff, of 
the horse, under divers titles; that the plaintiff had, 
before the commission of the trespasses, appropriated 
the horse to his sole use, and excluded the defendant 
from any enjoyment or use of the same, and that he 
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being such tenant in common, broke and entered the 
stable and close of the plaintiff, and took the horse, 
as he lawfully might, doeng as little damage as was 
possible to the stable. 

Fifth—Also to the first count—not guilty as to all 
the breaking and damagiug of locks, staples and hin- 
ges, except one small lock; and as to that, and the 
entering the close and stable, and taking off the 
horse, the same justification as set forth in the fourth 
plea. 

Sixth—To the second count, a justification as to 
the breaking and entering the close and stable, for 
the same reasons as set forth in the two last men- 
tioned pleas. 

To all these pleas, a demurrer was filed, and the 
Court below, gave judgment sustaining the same. 
The cause was tried and a verdict found on the gen- 
eral issue, on which verdict and judgment were ren- 
dered for the plaintiff. 

The case is removed by the defendant below, to 
this Court by writ of error, and he now assigns in this 
Court for cause of reversal of the judgment of the 
Court below, that it erred in sustaining the demurrer 
to the several pleas. 

The Court will first consider the fourth, fifth and 
sixth pleas; as the principles involved in each, are 
entirely similar to each other. 

It is attempted to justify the breaking and entering 
the stable, andtaking off the horse, for the reason 
that the plaintiff and defendant were tenants in com- 
mon, of the horse under divers titles, and because the 
plaintiff below, had excluded the defendant from the 
use of the horse, and had assumed the exclusive pos- 
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session of the same, he was justified in regaining the 
horse, if he could, without a breach of the peace; and 
that so to do, he might, if necessary; enter the plain- 
tifl’s close, and break open the stable; provided he did 
the least injury possible, under the circumstances. 

It is true that one tenant in common, cannot main- 
tain an action at law, against his co-tenant, for the 
iat taking of the chattel owned by them, unless the chat- 

Litt. 200. tel be destroyed or so changed that the possession 

“soe Chit can never be regained.* Seldon vs Hickock.+—Hol- 

Pleal.173 day vs Camsell{—Fennings vs Lord GreenvilleS— 


157, 69. 


2S3and47g Barnardiston vs Chapman||—Martyn vs Knonllys.4 
ong = But it does not seem to follow as a consequence, 
scr ® that one tenant in common, may invade the close of 
si" another, to take the chattel owned by them jointly, 
ft Bass although that one might be in the exclusive enjoy- 
qsTerm ment of it, and refuse to permit the other to partici- 
~ pate therein. 

A sole owner would not be permitted thus to right 
himself, by committing a trespass on the lands, or in 
the house of one who might wrongfully withhold his 
property. That a tenant in common has no such 

— right, is fully established by authority, if authority 
Litt.200 b. can be required to support a proposition, apparently 
Plead 174, 0 clear.* 

It seems plain that there is no sufficient justifica- 
tion set out in the fourth, fifth and sixth pleas, and 
that there was no error in sustaining the demurerrs 
as to them. 

The second and third pleas are supposed to rest 
on ground peculiar to them alone; it is admitted that 
they do not justify, or attempt to justify, the taking 
of the horse; that the defence set up by them, goes 
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however to the whole gist of the action, which is con- 
tended to consist solely in the breaking and entering 
the close, and that all the other matters stated in 
the count, are merely in aggravation of this trespass, 
and that it is consequently only necessary to answer 
the main charge. 

The law is stated differently by two approved 
authors of treatise’ on pleading—Gould page 366, 
sustains the position that it is only necessary to an- 
swer as to the breaking and entering—while CAztty, 
page 497, maintains that is also necessary to justify, 
as to the asportation of the goods. ‘The authorities 
cited by the latter, have been examined, and do not «g fastaog 
bear him out in laying down such a rule:* though 9},'k*,, 
the rule itself seems a very reasonable one :—on the 
the other hand, Judge Gou/d seems fully supported by 
some of the authorities to which he refers—particu- 


+3 Term 
larly the case of Taylor vs Cole.t Rep. 292. 
: ‘ . . 8 Wilson 

In the first case cited, Mr. Justice Buller, in his x. 20. 


* . ty? , 1H. Black 
opinion, fully sustains the position assumed by Judge p s55. 


Gould, and quotes a case as decided in the common 
pleas, where it was held that to an action of trespass, 
for taking and converting to the defendant’s use, a 
halter, it was a good plea to justify as to the taking 
alone, and if the plaintiff desired to make the conver- 
sion the gist of the action, he should have replied it 
by way of novel assignment. 

If this question was now, for the first time to be 
decided, we might feel a strong inclination to adopt 
the rule laid down by Mr. Chitty, and also to reject 
the plea of iberum tenementum,as amounting to the 
general issue, according to the opinion of Chief mae 
tice Willes, in the case of Lambert vs Strother ;t but218 
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with him we concur, that it would be too much, to 
now, overrule such pleas. 

It is, perhaps, better to follow precedent, in mat- 
ters of pleading and practice, than to depart from 
known rules, although such rules may not receive 
our full assent to the reasons on which they are 
based. 

Testing the second and third pleas, by the rules 
we have extracted, they would seem to be good, and 
to contain a full answer to the several counts they 
assumed to answer; and if it was the desire of the 
plaintiff to recover damages for the conversion of the 
horse, he should have new assigned, ¢/f he could not con- 
trovert the pleas, as pleaded—or if the stable and 
close, in truth, were his freehold, or he was entitled 
to the possession of the same—that he should have 
either taken issue on the pleas, as presented, or have 
new assigned, setting forth his premises, or right of 
possession, with greater certainty. 

The Court has omitted to notice the argument of 
counsel, on the omission of the word “ unlawfully.” 
In both counts of the declaration, it is alleged, that 
the taking was with force and arms, and we should 
be disposed to consider this a sufficient allegation of 
unlawfulness, did we deem it was necessary, to in- 
sert it in form or substance, in the declaration. 

For the error of the Court below, in sustaining 
the demurrer to the second and third pleas in the 
record, the judgment must be reversed and the cause 
remanded, 
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LYON VS MALONE. 


Question as to actions at law by and against late co- 
partners. 


1. One partner, who after a dissolution of the firm, pays the firm 
debt, and takes the note of his late as sociate in payment there- 
of, may well maintain an action at law upon the note,—not- 
withstanding he may have received the books and accounts 
of the co-partnership, for collection and settlement ;—the con- 
sideration not being impeached, and it not appearing but that 
the debt was paid out of the separate funds of the payee. 


In error to the Circuit Court of Mobile county. 

The action in this case was assumpsit upon a prom- 
issory note, made by the plaintiff in error, to the de- 
fendant, for the payment of money. The cause was 
tried upon issues taken to the pleas of non assumpsit 
and payment. Upon the trial, Lyon proved there 
had been a partnership between the parties, which 
was dissolved before the note was executed; that af- 
ter the dissolution, all the remaining books and ac- 
counts of the partnership, to an amount exceeding 
six thousand dollars, were placed in the hands of 
Malone, to be collected for their joint benefit; that 
afterward, Malone paid a debt due from the former 
firm and took from Lyon the note sued upon in this 
case; that the affairs of the partnership, were. unset- 
tled—but at the time of the trial, all the debts due 
from the partnership, had been paid. 

It did not appear that Malone had rendered any 
account, nor did it appear from the record, whether 

4P 63 








498 CASES DETERMINED 





LYON US MALONE, 





ti id 
the value of the books and accounts, placed in the 
hands of Malone, was sufficient to pay the debts 
owing from the firm, or what amount of money had 
been collected from them. ‘The amount of the debt 
which the firm owed, did not appear. Some other 
immaterial facts were proved. 

The Circuit Court of Mobile county, instructed the 
jury,—‘ that the plaintiff could recover, notwith- 
standing the co-partnership transactions, as it did not 
appear, on the face of the note, that it was a co-part- 
nership transaction.” Lyon excepted to the opinion 
of the Court—and its correctness is made a question 
by the assignment of error here. 


HOPKINS, C. J—The general rule that actions 
of contract are not maintainable between partners, 
on the partnership account, is admitted by the coun- 
sel of each party, and recognised by the Court ; and 
the question is, whether this case be within any of 
the acknowledged exceptions to the rule? 

For the plaintiff in error, it was contended, that the 
exceptions do not include any case, where the plain- 
tiff in the action, cannot prove that a final settlement 
has been made, by which it was ascertained that he 
is entitled to what he demands; because without 
such proof, it cannot appear, which of the parties is 
indebted to the other upon the partnership account. 

Of the authorities which were cited to support this 
position, the only one that does sustain it, is the case 

"18tark78of Robson vs Curtis.* In that case the parties were 
partners in the business of buying and selling cattle. 
A bill was drawn in payment for some of the cattle 
purchased of the partners, and payable to Robson 
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alone, who indorsed it to Curtis, and he indorsed it 
over. ‘The bill being afterward dishonored, he prom- 
ised, that if Robson would take it up, he, Curtis, would 
pay Robson one half the amount. Robson took up 
the bill and sued Curtis in an action for money paid, 
but was non-suited—as Lord Ellenborough decided, 
“that if there had been partnership dealings, and only 
one item remained unadjusted, the difficulty as to 
partnership, would disappear; but as that was not 
the case there, since some of the cattle remained un- 
sold after the sale, on which the bill was drawn, the 
action was not maintainable. 

In the case of Coffey vs Brian,* which differs in *3Bing£4 
nothing that is material from that of Rodson vs Cur- 
tis, it was held that the plaintiff had a right to his 
action. 

In Collyer on Part. (149, 150,) it is admitted to be 
difficult to reconcile the two cases; and the author of 
the work, indicates his preference for the decision in 
the case of Coffey vs Brian. During the partnership, 
one partner can maintain an action against the other 
for money advanced by the former to the latter, to 
supply his share of the stock of the partnership, or 
upon a note or bill, made or accepted, for value re- 
ceived on the partnership account, by one in favor of 
the other—Collyer on Part. 147. 

In the case of Neale vs Turton, et al.t it was ad- M4013 
mitted by the Court, that where one partner draws pe poo 
upon another partner by name, who individually ac- 
cepts, the drawer may recover at law; because the 
acceptance acknowledges the existence of a separate 

right. According to the principle of the decision of the 6 Conn. R. 
case of Nevins vs Townsend et ali—an action lies upon *®*® 
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a note made by one partner, in his individual name, 
to the other, for money lent by the payee, to the firm, 
“The execution of the note was relied on by the Court 
in that case, as showing that the money was advan- 

nites ced as a loan, and not to furnish an item in the part- 

Rep. 633. nership account.* 

+8 Cranch 

30. ’ In the case of Van Ness vs Forrest,} the note of 
Van Ness, who was a member of a commercial com- 
pany, consisting of many persons, was made by the 
partner of Van Ness, who was also a member of the 
company, for goods of the company, purchased of For- 
rest, the President of the company, by the makers of 
the note; which was payable to Forest, by the de- 
scription of President of the company. The Su- 
preme Court of the United States, held in that case, 
that the action on the note was maintainable; that 
the legal right to the action was in Forrest, who 
was a trustee for the company, and that the princi- 
ple which denies the right to one partner, to sue 
another on a partnership transaction, did not apply 
to any case, where a note was given for money, not 
by or to a firm; but by one or more partners, individ- 
ually, to another partner; as an individual. If a note 
or bill, be made or drawn in the name of a firm, in 
favor of an individual member of it, such member can 
maintain no action on either, as he is one of the ma- 
kers or drawers, as well as the payee, and can main- 
tain no action against himself. In all the cases, ex- 
cept one, of which we have taken notice, the suppo- 
sition that the partner, who was sued, might be 
entitled, upon a final settlement with the one who 
was plaintiff, toa dividend larger than the sum for 
which he was sued, was not suffered to defeat the 
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action. ‘The actions in all of them, were commenced 
during the continuance of the several partnerships — 
The principle which upheld those actions, is, that 
the notes or bills, upon which the suits were brought, 
acknowledged a separate right in the plaintiffs, res- 
pectively, and the execution of a note, after the disso- 
lution of a partnership, is a less equivocal acknow- 
ledzement of such a right in the payee. Actions be- 
tween persons who have been partners, upon con- 
tracts made after the dissolution of the partnership, 
or on other causes arising subsequent to the dissolu- 
tion, but originating in their relation of partners, as 
to third persons, are maintainable—Collyer on Part. , 
1 East 20 
(156, 157.)* 5 East 225 
The note inthis case is according to our statute 
law, evidence of the debt, which Malone demanded.t — sind 
No testimony was offered to show that there was 
no consideration for the note. It did not appear from 
the proof that Malone had collected any sum from 
the books and accounts of the partnership, when he 
paid the debt due from the firm, for one half of which, 
the note in this case was given, or that he had since 
collected any thing. The fair inference from the ex- 
ecution of the note, if it were necessary to make an 
inference, is, that the debt of the firm was paid out 
of the separate fund of Malone. 
The judgment is affirmed. 


LYON VS MALONE. 
The principle of the decision in the foregoing case, 
is applicable to thiscuse. ‘The judgment is therefore 
affirmed. 
GOLDTHWAITE, J.. not sitting. 
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CLEMENTS, adm’or VS ESLAVA. 


As to recoveries upon a general count, where there has 
been a special agreement. 


1. A recovery cannot be effected under a general count, where 
the evidence establishes a cause of action upon which there 
might be a recovery upon a special count. 

2. Thus, under a general count for money, for the price of mules, 
one cannot recover, on proof that the mules were to be paid 
for in lumber, which had not been delivered, 

3. In such case, a defendant may either move to exclude the 
evidence of the special contract from the jury, or move for in- 
structions from the Court, that the contract proved, varies 
from that laid. 


Ona writ of error to a judgment of the Circuit 
Court of Mobile county. 

Clements, the administrator of Clements, was 
complained of, at the suit of Eslava, in the action of 
assumpsit. The declaration contained a common 
general count, and set out—that, whereas the defen- 
dant’s testator, in his life-time, on the twenty-seventh 
day of October, A. D. eighteen hundred and thirty- 
four, at, &c., being indebted to plaintiff in the sum of 
two hundred and ninety-two dollars, as well for di- 
vers goods, wares and merchandize, and mules, be- 
fore that time sold and delivered, to the testator, at 
his request ; as for the wharfage and use of plaintiff’s 
wharves, for divers goods, wares and merchandize of 
the said testator, used and occupied, &c., promised, 
&e. 

The plea was non assumpsit. 
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The proof was, that the testator had purchased 
mules of plaintiff, the price of which, was to be paid 
in lumber, to have been delivered in Mobile: but 
there was no evidence of its delivery, though a rea- 
sonable time therefor had elapsed. 

The defendant moved the Court below, to charge 
the jury,—that defendant was not liable in the form 
of action brought, because the proof of the contract, 
varied from that laid in the declaration. This, the 
Court refused; because the objection should have 
been taken to the evidence. 

Exceptions and writ of error. 


HOPKINS, C. J.—There was a general count in 
the declaration in this case, for money, as the price 
oftwo mules. Upon the trial, the proof showed that 
the price was payable in lumber, to be delivered in 
Mobile. There was no proof of the delivery, or of 
an offer to deliver the lumber. It was proved thata 
reasonable time for the delivery had elapsed before 
the commencement of the action. Upon this evi- 
dence, the Court below refused to instruct the jury, 
that there was a variance between the contract prov- 
ed and the one set out in the declaration, and that 
the plaintiff in error was not liable. The Court 
charged the jury, that if the contract proved, did va- 
ry from the one set out in the declaration, the objec- 
tion ought to have been taken when the evidence 
was offered—and that the defendant in error was en- 
titled to recover on the proof submitted, (if they be- 
lieved it,) the price, which it was agreed should be 
paid for the mules. 

For the refusal of the Court to give the instruction 
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that has been mentioned, and for the charge which 
was given, the plaintiffin error excepted. 
Whether the facts proved, are evidence of the 
cause of action, set out in a declaration, or of a dif- 
ferent cause of action, upon which there can be no re- Pr 
covery except on a special count, is a legal question, 
that a Court ought to decide. - 
If the proofs do not support the cause of action t 
contained in a declaration, or tend to do so, they are t 
irrelevant, and might be excluded from a jury, on j 
motion to the Court. Where the cause of action 
proved, is one for which there might be a recovery on 
a proper special count, there cannot be a recovery th 
upon a general count. Insucha case, the defendant do 
to the action has his election, either to move the ed 
Court to exclude. the proof of the special agreement, f ** 
from the jury, or to instruct them that such evidence <i 
proves a different contract from the one set out in the be 
general count, and does not sustain it. - 
In this case, the contract set out in the declaration, - 
was to pay the price of the mules in money, and the 
breach alleged, was the failure to pay the money. 
Proof that the plaintiff in error had agreed to pay the yy 
price in jumhor, which he had not delivered, was not 
evidence of the cause of action contained in the de- ul 
claration, or of the breach assigned, but it was evi- . 
dence of a different agreement, on which the defend- " 
2 MvetR ant in error might sustain a proper special count.* ‘ 
- oy The Court erred in refusing to instruct, as the plain- t 
Bibb, 349. tiff in error requested, and in giving the charge, which 
was excepted to, and has been assigned here for error. ' 
The judgment is reversed, and the cause remanded. 
GOLDTHWAITE, J. not sitting. 
/ 
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PERRYMAN VS BURGSTER. 
Practice in the Supreme Court. 


1. A motion to strike a cause from the docket, on suggestion that 
the transcript has been improperly filed,—comes too late, af- 
ter the Court has permitted the cause to be docketed, and a 
judgment obtained on certificate, to be set aside. 


In this case, it was moved by Porter, of counsel, for 
the defendant in error, to strike the cause from the 
docket. The judgment in the case had been affirm- 
ed on certificate, and the same afterwards set aside, 
as Was alleged, without the knowledge of defendant’s 
counsel. It also appeared, that the record had not 
been filed within the time required by law; bu! ata 
subsequent day, had been suffered to be dockeied, on 
motion to the Court. 


GOLDTHWAITE, J.—The writ of error in this 
cause, was sued out on the eighteenth day of May, 
eighteen hundred and thirty-six, returnable to the 
then next ensuing term ofthe Supreme Court. ‘The 
record was not filed within the three first days of the 
term, but on the seventh of Juiy, was permitted to be 
filed by leave of the Court. 

Itis alleged that a writ of error had previous! y 
been sued out, returnable to a former term of the 
Court, which was not filed, as required by law; and 
a judgment was rendered at the last term on certif- 
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cate; which judgmeut was set aside, but for what 
cause, does not appear. 

It is now moved to strike this cause from the dock. 
et, as having been irregularly placed there. 

It is the opinion of the Court, that this motion 
comes too late; and that the irregularity should have 
been taken the advantage of, when the motion was 
made to file the record, or when the motion was made 


to set aside the judgment, rendered on the certifi. 
cate, 
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GAYLE and HUESTIS, adm’rs VS AGEE. 


As to actions surviving against defendant, where a co- 
defendant dies. 
As to discontinuance. 


1. Where a suit is commenced against two, upon a pro- 
missory note, and one of the defendants dies, the action 
should be prosecuted against the survivor. 

2, In such case, it is error to revive the suit against the repre- 
sentatives of the deceased party, and to proceed to judgment 
against them. 

3. Where suit is thus commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 
latter ensues. 


Error to the Circuit Court of Wilcox county. 

Joseph Agee, the executor of Noah Agee, com- 
menced an action of assumpsit against John Gayle, 
and Matthew Gayle, to October term, eighteen hun- 
dred and twenty-seven. 

The cause of action was a joint and several note, 
signed by J. Q. Guild, Matthew Gayle, jr. and John 
Gayle. 

At Fall term, eighteen hundred and twenty-eight, 
the death of John Gayle was suggested, and a scire 
facias awarded to Matthew Gayle and J. W. Hues- 
tis, his representatives. These administrators hav- 
ing appeared and been made parties, the case was 
continued down to Spring term, eighteen hundred 
and thirty-one, when judgment was rendered by de- 
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fault, against Matthew Gayle and Heustis, the ad- 
mintrators of Jolin Gayle. 


Gayl: 6; Vandegraaffe, for the plaintif in error. 


HOPKINS, C. J.—This was an action of assump- 
sit upon a noie, for the payment of money. 

The writ was executed upon Matthew Gayle and 
John Gayle, two of the makers of the note. ‘Lhe 
death of John Gayle was afterwards suggested, aid 
his administrators, Matthew Gayle and Jabez W. 
Huestis were made parties to the suit, by sceve factas, 
The judgment was rendered against the administra- 
tors. 

There is no declaration in the case, and for the 
want of one, the judgment would be reversed. 

As the cause of action survived against Matthew 
Gayle, the action onght to have been conducted 
against him alone, after the death of the other defen- 
dant. It was error, to make the administrators of 
Johu Gayle, parties to the suit.* 

As no step was taken against the surviving defen- 
dant, after the death of Gayle was suggested, and 
the suit was conducted afterwards against his admi- 
nistraiors, the action was discontinued against the 
surviving defendant, 

The judgment is reversed. 


GOLDTHWAITE, J., not sitting. 
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HANKS VS HINSON & PATTERSON. 


As !0 pleadwi.gs, in cases of appeal from justices of the 
peace. 
Ev dence in actions for use and occupation. 


1. The statement or declaration filed in a case, commenced be- 
fore a justice of the peace, and removed into the Circuit 
Court by appeal, ts not subject to the technical rules of plead 
ing. 

2. So, a statement in such case, need not be laid with a venue; 
nor do more than shew in general terms, the cause of action 
sued upon, and a breach. 

3. In an action by a firm, for use and occupation of a house,— 
evidence that the house was so!d to one of the firm, but wheth- 
er on account of the firm or not, was not known by the wit- 
ness, but that the vendee had his account with the firm, cred- 
ited with the amount of the purchase money, and that the de- 
f ndant rented the house of that member of the firm,—held 
not incompetent testimony to go before the jury. 

4, One sued for the rent of a house which he has occupied, can- 
not dispute the title of his lessor, without shewing eviction or 


disturbance. 


In error to the Circuit Court of Wilcox county. 
This case was originally commenced before a justice 
of the peace, and removed into the Circuit Court by 
appeal. ‘The action was commenced in the name of 
A. C. Hinson & Co. to recover of Hanks the amount 
of an open account, alleged to be for rent, and before 
the justice, a judgmeut was recovered by the plain- 
tiffs for thirty-eight dollars, and costs of suit. 
On the appeal to the Circuit Court, a statement 
was filedin the name of Atlas C. Hinson and Duncan 
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A. W. Patterson, alleging an indebtedness for the 
use and occupation of a house. ‘The statement was 
in short, but coatained no title of the term, nor state- 
ment of the venue. 

To this statement was entered, first—a demurrer, 
which did not appear to have been disposed of. Se- 
condly—zon-assumpsit ; and thirdly—that the house 
rented, was not the property of the plaintiffs. 

A verdict was rendered upon an issue joined to 
these pleas, and by bill of exceptions, the case was 
removed here. 

Upon the trial, it was proved by one Burnett, that 
one Ellis, purchased a certain house from witness, 
and had removed it to a lot in the town of Barbours- 
ville, without stating that he was the agent of any 
one. That the said house was erected upon the lot 
of one Bettis, whose permission it was not shewn, that 
Ellis had obtained, either to place the house there or 
to occupy it. 

It was also proved, by one Acker, that the said 
Ellis had been commissioned by him, to open a gro- 
cery store in Barboursville, ‘and erect a house there: 
That Burnet had applied to him for payment for said 
house, purchased by Ellis, as his agent; and that 
Hinson and Patterson, had made application to said 
Acker for payment for goods purchased by Ellis. 

It was further in proof, by the evidence of one Pat- 
terson, that Ellis had sold said house to witness’ 
brother, one of the plaintiffs; but whether the sale 
was to him, individually, or for the firm, was not 
known: nor whether Hinson and Patterson had ever 
traded in partnership in houses or lands—but that 
an account which Ellis had contracted with the firm, 
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had been credited with the amount paid for the 
house: ‘That Hanks had rented the house from 
the said Patterson, one of the plaintiffs, and had oc- 
cupied it. 

All this latter testimony was objected to by the 
defendant, as variant from the contract set out in the 
declaration; which objection was overruled by the 
Court, who charged the jury, that the testimony as 
to Ellis, being the agent of Acker &c. was no bar to 
the plaintiffs recovery. 

The bill of exceptions, stated, that there was 
much testimony on the question, whether the house 
was or not, co-partnership property, and whether 
purchased by Ellis for himself, or as the agent of 
Acker: But the evidence shewed that the plaintiffs 
were co-partners in merchandise, and that they were 
in possession of the house—one of them having rent- 
ed it to the defendant. 

There were assigned in error: 

First—The matters set forth in the bill of excep- 


tions. 
Secondly—That there was no venue laid in the 


declaration. 
Thirdly—That there was no consideration. 


Bedford for plaintiff in error; J. B. Clarke, contra, 


GOLTHWAITE, J.—The assignment of errors, 
brings before the Court, the inquiry as to the suffi- 
ciency of the declaration or statement of the cause 
of action, in a case, commenced before a justice of 
the peace, and tried, on appeal, before the Circuit 
Court of Wilcox county. 
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It is said, and so is that the fact, that no venue is to 
laid in the declaration; but that is perhaps, wholly sa 
unnecessary in summary proceedings of this charac- oe 
ter, in which the pleadings are supposed to be framed he 
under the direction of the Court trying the cause. su 
It is also said that no sufficient consideration is set th 
forth, to support the promise to pay; but on examin- T 
ation, this does not seem supported by the record, 
which alleges the defendant to have had the use and re 
occupation of a house, at his special instance and re- ec 
quest, for which he promised to pay plaintiffs the sum bi 
of twenty-eight dollars. It is not usual to test the a: 
pleadings in cases originating before justices of the p 
peace, by the rules which obtain in other cases. It W 
is sufficient, if the statement of the plaintiffs’ cause s] 
of action, shews in general terms, a debt due, ora 
contract to be performed, and a non-payment of the b 
debt, or breach of the contract. li 
This Court has decided, that it will not scrutinize it 
*2 Stewart proceedings similar to these, by tie technical rules t 
+ bro of pleading.*—From this decision, we fee! no’ inclin- 


+ Sar ation to depart. We consider the declaration as sub- 


274. stantially good. 

The assignment of errors, brings before us, the act 
of the Court below, in the admission of testimony, 
and its charge to the jury, on certain evidence be- 
fore it. 

It seems to have been a question how far the co- 
partnership of the plaintiffs, in relation to the owner- 
ship of the house, used and occupied by the defen- 
dant was established, or what evidence was compe- 
tent to make out that point. The plaintiffs offered a 
witness, who deposed that one Ellis had sold the house 
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to Patterson, one of the plaintiffs; but he could not 
say whether the pur has > was for himself, or on ac- 
count of the firm—but, that an account, which Ellis 
had contracted with the firm, was cre dited with the 
sum agreed to be paid,—that the defendant rented 
the house to Patterson, and occupied it seven months. 
The contract was not in writing. 

To this evidence the defendant objected, for two 
reasons: First—because it did not establish the 
contract, as laid in the declaration; and, Second— 
because there was no evidence that the firm account 
against Ellis was credited by the direction of either 
partner. ‘The bili of exceptions states, that there 
was a conflict of evidence relative to the copartner- 
ship. 

The evidence offered and admitted, seems to have 
been strictly legal in character, and tende d to estab- 
lish the existence of a co-partnersbip. What weight 
it was entitled to, ina ec eiltiet t of evidence, was mat- 
ter entirely for the consideration of ihe jury. Wedo 
not think there was error in the admission of this 
evidence. 

Evidence was offered, to shew that Ellis was the 
agent of one Acker, and that the house was erected 
on land of, and belonged to one Bettis ; and the Court 
charged, that those circumstances, if admitted, con- 
stituted no defence to this action. 

This charge is questioned, because it said, if the 
defendant was responsible, either to Acker or Bettis, 
for the occupancy of the house, he ought not also to 
be liable to the plainti‘is—whom he shews to have 
no title. 

4P 65 
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If he occupied the house as the tenant of the plain- 
tiffs, it was not competent for him to dispute their ti- 
tle, when sued for rent, without shewing disturbance 
or eviction. Neither is shewn by the evidence, or 
was attempted to be shewn in the Court below. 

There was no error therefore, in the charge, as giv- 
en—and this disposing of the errors assigned, the 
judgment must be affirmed. 
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CHAMBERLAIN VS DARRINGTON. 


Points as to several counts. 
As to error, and practice in. 
As to writings importing consideration. 


1, The rule, that if there be one good count, coupled with oth- 
ers bad, a demurrer to the whole declaration will be overrul- 
ed, provided there be not a misjoinder of actions—prevails 
also in error. 

An inferior Court will not be held to have committed error, 

in refusing a charge, no ground to sustain which has been laid 

by evidence. 

3. The practice of bringing before this Court voluminous books 
or papers, by attaching them to the bill of exceptions, or as 
references, is irregular and improper. 

4. Such parts of records, books or documents as are pertinent 
to matters to be considered in the appellate Court, should be 
inserted in the bill of exceptions. 

. In all actions founded upon instruments in writing, whether 
raising an absolute or contingent duty, the onus probandi, of 
illegal or no consideration, rests on the defendant, and re- 
quire no proof of consideration by the plaintiff. 

6. Thus, where the holder of a land note, on receiving the a- 
mount thereof from the maker, in a writing on the same, ob- 
ligated himself to return the amount, if the Courts should de- 
termine such notes not to be valid, in an action to recover the 
amounts so paid, founded on the writings—it was held, that 
no evidence of consideration, by the plaintiff, was necessary. 


‘9 


cr 


This was an action of assumpsit, tried in the Cir- 
cuit Court of Washington, and prosecuted by Dar- 
rington vs Chamberlain. 

The plaintiff declared, for that, theretofore, to 
wit, on the twenty-ninth day of April, A. D. eigh- 
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teen hundred and nineteen, at, &c. the said Darring- 
ton, together with R. W. Carter, made their certain 
writing obligatory, sealed with their seals, and bear- 
ing date the same day and year aforesaid; and there- 
by, then and there promised on or before the tiventy- 
eighth day of April, A. D.eghteen hundred and trven- 
ty-one, to pay ——,or bearer, one hundred and fif- 
ty dollars, with interest from date, if not punctually 
paid, for value received. 
~ And afterwards, to wit, on the same day and year 
aforesaid, the said writing obligatory went into the 
possession of the said Chamberlain, who became, 
and was entitled as the bearer thereof to receive 
the said sum of money in said writing obligatory 
specified. 

- And whereas, afterwards to wit, on the twenty- 
eighth day of December, A. D. eighteen hundred and 
twenty-one, at, &c. the said Chamberlain, then be- 
ing the holder and bearer of said writing obligatory, 
presented the same to the said Darrington for pay- 
ment, who then and there paid the said sum of mo- 
ney due on the said writing obligatory, to the said 
Chamberlain, on the said Chamberlain executing to 
the said Darrington, an instrument in writing on the 
back of the said writing obligatory, in the words 
following, to wit: — 

“ Received of the within in full, and I obligate and 
bind myself, should the Courts determine that notes 
of this description are not valid, to return the money 
paid.” . 

And the said Darrington averred, that the Courts 
had determined, that notes of that description were 
not valid. By means whereof, &c. 
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In addition to the count above stated, there was a 
count for money had and received. 

To this declaration the defendant plead— 

First—Non-assumpsit. 

Secondly—That the obligation was given without 
consideration. 

Thirdly—The statute of limitations of six years. 

And upon these pleas issue was taken to the 
country; under which a verdict was found for the 
plaintiff. 

A bill of exceptions taken during the trial showed 
these facts. 

The plaintiff, in order to maintain the issue, on his 
part, introduced as evidence, a printed note, as alleg- 
ed in the declaration, and proved that it was what 
was commonly known as a /and xote; and of the cha- 
racter of the notes in the cases of Carrénton vs Cal- 
ler and Holder vs Meggison & fill, reported in the 
second volume of Stewart’s Reports, 175. He then 
introduced as testimony, the receipt written on the 
back of said note, and the case cited from 2d Stew- 
art’s Reports. 

The defendant, on his part, gave evidence of a no- 
tice previously served upon the attorney of the plain- 
tiff, and which required proof of the consideration for 
which the obligation had been given. But no evi- 
dence of consideration was adduced. The defendant 
further proved, that Darrington had been an efficient, 
serviceable and active witness in the cases cited 
from Stewart’s Reports, and had paid the witness 
who deposed to the fact, the sum of two hundred 
and fifty dollars, for professional services, in defend- 
ing those causes. 
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Defendant also proved, that at a preceding term of 

the Circuit Court of Mobile county, a recovery had 
been effected against one Waters, upon his pleas of a 
want of consideration in the cause of action, which 
was also one of these land notes, and the recovery 
had both in Chancery and at law. And _ further 
that sundry recoverics had been had in the Dis- 
trict Conrt of the United States, upon notes of the 
same description with that sued upon in this action 
—upon pleas of fraud, similar to those relied upon, in 
Carrington vs Caller. 

On this evidence the Court was requested to 
charge— 

That the plaintiff having offered no evidecne of a 
consideration for the promise, though in writing, it 
was nudum paclum, and void. 

The Court refused this charge, and informed the 
jury—First, that the receipt which had been read 
to them was evidence of a consideration. 

Secondly—That a promise to pay money, or to 
wager on the event of a suit pending in the Circuit 
Court, in which plaintiff was a witness, was contrary 
to good morals and sound policy, and would not sus- 
tain an action. 

The Court refused. 

Thirdly—That money paid under a mistake of 
the law, could not be recovered back. 

This the Court also refused. 

Fourthly—That money paid under an illegal con- 
tract, could nat be recovered back. 

Which the Court refused. 

Fifthly—That where a contract grows immediate- 
ly out of, and is connected with, an illegal or immoral 
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¢ | act, a Court of justice will not lend its aid to enforce 
j it: and ifa contract be in part, only connected with 
2 the illegal transaction, and growing immediately out 
, of it—though in part a new contract,—it is equally 
y tainted. 
' This likewise, the Court refused. And the Court 
: as a reason for refusing to give these several charges, 
as requested, alleged that they did not arise in the 
| cause. 
| And here for assignment of errors, the defendant 
said:— 
| First—There was no suflicient cause of action 
shewn in the declaration of the plaintiff below. 
Secondly—That the Court erred in its several de- 
cisions, and in refusing to instruct the jury, as shewn 
in the bill of exceptions. 


Stewart and Thornton for plaintiff in error. 


GOLDTHWAITE, J.—The first assignment in er- 
ror, presents for the consideration of this Court, the 
question, whether there be any sufficient declaration 
in the cause? 

On examination of the record, we find, in addition 
toa count on a written instrument, which will be 
subsequently considered, a count for money had and 
received; which is framed in strict conformity with 
the most approved precedents. We may therefore 
dismiss the consideration of this assignment, with 
the observation, that the general rule is the same, 
after error brought, as that which prevails on a de- 
murrer to the whole declaration. If there be one 
good count, the demurrer will be overruled, although 
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it may be incorporated with others which are de- 
fective, provided there is no misjoinder of actions. 

For the correct understanding of the otber assign- 
ment of error, it will be necessary to set forth the sub- 
stance of the first count of the declaration. 

It alleges, “that on the twenty-ninth day of April, 
eighteen hundred and nineteen, the said plaintiff, and 
one R. W. Carter, made their certain writing oblig- 
atory, sealed with their seals, and bearing date the 
day and year aforesaid, and thereby, then and there 
promised, on or before the twenty-eighth day of 
April, eighteen hundred and twenty-one, to pay 
or bearer, one hundred and fifty dollars, with interest 
from the date, if not punctually paid, for value re- 
ceived; and whereas afterwards, to wit, on the same 
day and year aforesaid, the said writing obligatory, 
came to the possession of the said defendant, and he 
thereby became and was entitled, as the bearer 
thereof, to receive the said sum of money, in the said 
writing obligatory specified, according to the tenor 
and effect thereof; and whereas, afterwards, to wit, 
on the twenty-eighth day of December, eighteen hun- 
dred and twenty-one, at St. Stephens, to wit, in the 
county of Washington, the said defendant, then be- 
ing the holder and bearer of said writing obligatory, 
presented the same to the said plaintiff, and the said 
plaintiff, then and there paid the said sum of money, 
due on the said writing obligatory, to the said defen- 
dant, on the said defendant executing to the said 
plaintiff, an instrument in writing, on the back of the 
said writing obligatory, of the following tenor, to 
wit: received of the within in full, and I obligate and 
bind myself, should the Courts determii:e that notes 
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of this description are not valid, to return the money 
paid—and the said plaintiff avers, that the Courts 
have determined that notes of this description are 
not valid, of which the said defendant had notice; by 
means whereof, the snid defendant, then and there 
became liable to pay to the said plaintiff, the said sum 
of money, in the said writing obligatory specified” — 
and concluding with a promise to pay, in considera- 
tion of such liability; and the declaration, after the 
addition of the count for money had and received, 
concludes with assigning as a breach of the contract, 
the non-payment of the several sums of money, in the 
usual form. 

The defendant pleaded, non-assumpsit, that the 
instrument, which is the foundation of the plaintifi’s 
action, was made and given without any considera- 
tion in law, and the statute of limitations of six years ; 
on all which pleas, issue was joined to the country. 

On the trial of the cause, as we are informed by 
the bill of exceptions, the plaintiff introduced a print- 
ed note, which is alleged in his declaration, and 
proved that it was what is commonly called a land 
note, and of the same character and description of 
the notes in the cases of Carrington vs Caller and 
Holder vs Meggison & Hill.* 

The plaintiff then gave in evidence the receipt, 
which is written on the back of the printed note, 
and set forth verbatim in the declaration and indor- 

edon the writ; and gave in evidence further, the 
above cited cases in 2 Stewart, 175. 

The defendant gave in evidence, a written notice 
to the attorney of the plaintiff, dated in October, 
eighteen hundred and thirty-four, service of which 

AP, 46 
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was acknowledged, apprising the said attorney, that 
on the trial of the cause, he should require him to 
prove the consideration for which the above recited 
receipt was given. 

No evidence of any consideration, was offered by 
the plaintiff’s attorney. 

The defendant further gave in evidence, that the 
plaintiff was an active, efficient and serviceable wit- 
ness, in the cases of Carrington vs Caller, and Holder vs 
Meggison § Hiil, and gave the witness two hundred 
and fifty dollars, for his professional services in de- 
fending the said causes: The defendant further gave 
in evidence, that at the then last Circuit Court of Mo- 
bile county, a recovery had been had against one 
Waters; that in that case, the defendant pleaded 
that the instrument was fraudulent; that the Court 
gave the defendant leave to file an additional plea, 
which was done and demurred to; that the defen- 
dant then amended his plea, which was also demur- 
red to, and the demurrer sustained : and that at a for- 
mer term of the said Court of Mobile, a recovery 
was had against the same defendant, which cause 
was carried through the Court of law and Chancery, 
and that both recoveries were upon land notes, so 
called. The defendant further gave in evidence, 
that several recoveries had been had in the: District 
Court of the United States, upon notes of the same 
character, upon pleas of fraud similar to those in the 
cases of Carrington and Holder, before mentiened. 

The defendant requested the Court to charge the 
jury: 

First-—That the plaintiff having offered no evidence 
of a consideration for the promise, though the promise 
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be in writing, is 2uvdum pactum, and therefore void. 

Which charge the Court refused to give, but charged 
the jury, that the receipt which had been read to 
them, was evidence of a consideration. 

Second—'Thata promise to pay money, or to wee 
ger on the event of a suit pending in the Circuit Court, 
in Which the plaintiff was an active witness, is con- 
trary to good morals and sound policy, and will not 
sustain an action. 

Third—That money paid under a mistake of law, 
cannot be recovered back in an action. 

Fourth—'hat money paid under an illegal con- 
tract, cannot be recovered back. 

Fifth—Tbat where the contract grows immediately 
out of, or is connected with an illegal or immoral act, 
a Court of justice will not lend its aid to enforce it; 
and if the contract be in part only, connected with 
the illegal transaction, and growing immediately out 
of it, though it be in parta new contract, it is equal- 
ly tainted by the illegai transaction or immoral act. 

The last four of the above charges, were refused 
Without any qualification. All this was excepted to 
by the defendant, and is now assigned for error. 

No exception was taken to the introduction of any 
of the evidence ofiered in the Court below, and the 
case is sought to be reviewed alone on the charges 
refused to be given, and the charge which was given 
to the jury. 

All the charges asked for, except the first, are con- 
sidered by ihe Court to have been properly refused, 
because no ground is laid by the evidence, for re- 
questing them; so far as we can ascertain, they have 


no relevancy, whatever, to the questions presented by 
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the facts, before the Court; and they must be consi(- 
ered as requests to lay mere abstract questions of 
Jaw, before the jury, for their consideration; which 
this Court has often decided, eannot be done. 

The reference to the cases, decided by this Court, 
cannot aid the condition of the plaintiff in error; for, 
if these cases, should he connected with this record, 
by thus setting them out in the bill of exceptions, the 
Court would yet be unable to perceive the relevancy 
of the instructions requested. But, the Court think 
proper now, to intimate their opinion of the irregular- 
ity of attempting to bring before the Court, a printed 
book or a voluminous record, cither by reference or by 
attaching them to the bill of exceptions. Sucli parts 
of records, books or documents, as are material, alone 
should appear in the bill of exceptions, and the re- 
cord should not be encumbered by superfluous mat- 
ter. 

The first charge which was asked, and which has 
before been stated properly, raises the question, 
whether the instrument offered in evidence, does of 
itself import a consideration? If it does, the charge 
given, was correct. If it daes not—the position as- 

sumed by the Court below, cannot be sustained. 

It may not, we think, be questioned, that at com- 
mon law, no written instruments imported a consid- 
eration, save only such as were of a mercantile char- 
acter, or under seal. This seems to have been the 
construction given in this State, (then Territory,) 
previous to the year eighteen hundred and eleven— 
For in that year, a statute was enacted, declaring, 
“whenever any suit shall be commenced, in any of 
the Courts, founded on any writing, whether the same 
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be under seal or not, the Court, before whom the same 
is depending, shall reccive such writing as evidence 
of the debt or duty, for which it was given; and it shall 
not be lawful, for the defendant or defendants, in any 
such suit, to deny the execution of such writing, un- 
less it be by slea supported by the affidavit of the 
party putting in such plea.” 

This statute seems to consist of two distinct parts; 
the first abolishes the distinction existing between 
sealed and unsealed instruments, so far as any differ- 
ence then existed, as to one importing a considera- 
tion, and the other not so doing. A bond witha con- 
dition for the performance of a duty at common law, 
imported a consideration, as well as one for the pay- 
ment of money, merely; and it is perhaps, equally 
clear, that a writing not under seal, nor of a mer- 
cantile character, did not of itself, establish a consider- 
ation, unless one was set out in the instrument itself. 

Why such a distinction should have been permitted 
to exist so long, is perhaps, a matter of more surprise, 
than that it should at last be abolished. 

By the law merchant, early introduced into our ju- 
risprudence, a promissory note imported a considera- 
tion: alihough it was not until the statute of Anne 
was enacted, that its negotiable character was estab- 
lished. And yet in any other contract for the per- 
formance of a duty, if the writing was not under seal, 
evidence of the consideration was necessary to be 
given dehors the instrument, unless stated in the 
Writing itself, 

Our statute seems to have the object distinctly in 
view, to place all written instruments on the same 
footing, and to cast on the defendant, the onus of shew- 
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ing there was either an illegal or no consideration, in 
all cases where the action in its form, was founded 
on the writing: And it seems not to contemplate 
any destinction between these instruments, which 
raised an absolute ora contingent duty. In this res- 
pect, it is not similar to our statutes, which make 
notes and bonds negotiable; they all seem to contem- 
plate a note or bond, payable absolutely, and not de- 
pending on a contingency. 

The other branch of the statute, restrains any de- 
fendant from putting the ezecudion of any such wri- 
ting in issue, unless by plea, supported by affidavit, 
This introduced a greater change in the law, than 
the other branch; because, previous to its passage, 
all instruments, whether sealed or not, must be proved 
to have been executed, and this rested, of course, on 
the plaintiff in the action. 

The just rights of defendants, seem not to have been 
disregarded by the authors of this statute; for if a 
plea, supported by affidavit, was interposed, the plain- 
tiff was bound to proceed with proof, as before, so far 
as the execution of the instrument was put in issue. 
But they have not seen proper, in any case, to throw 
on the plaintiff, the burthen of proof, where the de- 
fendant has admitted, under his hand, a debt to be 
paid, ora duty to be performed; nor can we question 
the policy or the right, to abolish a distinction, which 
perhaps had little authority from reason, to counte- 
nance it. 

In another view of the statute, the rights of defen- 
dants seem to have been fully and amply protected. 
It is only in suits which are founded on the written 
instrument, that the statutary rule prevails—thus 
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do rat sncnimns ent 
guarding the defendant from all danger of surprise. 

Ifon the common counts, or other forms of pleading, 

other than declarations in the instruments them- 

selves, the written instrument is not evidence, unless 

proved in the mode proscribed by the common law. 

See Cass vs Northrop.* *1 Stew. 


‘ . & Porter 
How far it would now be necessary, to establish a go, 


consideration for any written instrument, signed by a 
party, when offered in any other manner, than ina 
suit founded on it—is a point on which this Court will 
not now undertake to express an opinion, as the point 
is not necessarily put on our consideration in this 
cause. 

The Court is relieved from the consideration of 
the question just adverted to, by the fact, that in this 
cause, there is a declaration on the instrument, as 
the foundation of the action; and aithough the count 
on it, may not, perhaps, be strictly technical, yet we 
hold it to be substantially good, after verdict; and our 
statute provides that no cause shall be reversed after 
verdict, fur any matter on the face of the pleadings, 
not previously objected to: provided the declaration 
contains a substantial cause of action, and a mate- 
rial issue be tried thereon. 

The judgment must be aflirmed. 
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HAYNES VS FARLEY, ¢Cx’or and ELL. 


As to the specific execution of contracts for the sale of 
lands. 


1. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may afier breach of the condition, elect to 
proceed at law for damages, or apply to equity for a specific 
execution. 

2. But where one elects in such case, to proceed at Jaw, equity 
will not interpose, and compel the vendee to accept a convey- 
ance,—the vendor shewing no excuse, by proof, for the failure 
tocomply with his contract, anterior to the breach of it. 

8. And, it seems, the retention of possession, by the vendee, af- 
ter action brought for a breach of the bond, would not 
amount to a part performance of the contract, so as to pre- 
clude an action at law, for damages. 


In error toa decree of the Cireuit Court of Mont- 
gomery county, exercising Chancery jurisdiction. 

This was a bill, filed by the testator of the one of 
the defendants in error, Farley, to enjoin a judgment 
at law. 

The bill stated that Pinkston, the testator, with 
others, previously to the filing of the bill, had execu- 
ted to Haynes, a bond, conditioned for the execution 
of titles to certain lands, within five years after its 
date. It charged, that Haynes well knew, that the 
lands sold to him, were the property of a company; 
and that the title to them, was ultimately to be ob- 
tained from the United States: And that the term of 
five years was fixed upon, as a probable time within 
which the titles would be complete. That some 
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difficulty subsequetly ensued in effecting this object, 
in consequence of irregularity in the surveys of the 
lands ; and that, consequently, the obligors, without 
their own default, were unable to comply with their 
bond, at the period limited in the condition. That 
Haynes, availing himself of this circumstance, com- 
menced suit.upon the bond, against Pinkston, alone, 
which he prosecuted to judgment, and was then seek- 
ing to satisfy. ‘That during the pendency of this suit 
upon the bond, the obligors obtained a full and com- 
plete title to the premises ; and that Pinkston offer- 
ed to have conveyed a title to Haynes, but which he 
rejected. The bill prayed an injunction against the 
judgment at law upon the bond; and a specific exe- 
cution of the contract of sale. 

The injunction was granted, and at Fall term, 
eighteen hundred and thirty, dissolved. 

Another bill was subsequently filed in.the name 
of Pinkston and Bushrod W. Bell, setting forth the 
facts before mentioned, with the further allegations, 
and statements, that the former injunction had been 
dissolved, in consequence of informalities in the re- 
lease of errors, and the injunction bond; and that, 
taking advantage of this matter, Haynes. had ruled 
Bell, being then sheriff of the county, for a failure 
to make the money on the execution which had is- 
sued upon the judgment obtained against Pinkston. 
This bill further alleged, that ever since the com- 
mencement and prosecution of the controversy, and 
from the time of the contract of sale, the defendant 
Haynes, had been in the possession of the lands. 

The bill, at this stage of the proceedings was an- 
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swered by Haynes, who did not materially controvert 
the statement in relation to the sale of the lands, and 
of the rendition of the judgment ; but he denied that 
any difficulty occurred in obtaining the title to the 
lands, from the United States; relied upon the breach 
of the condition of the bond, and stated that no 
agreement was made as to the time when the title 
should be made, other than that contained in the 
bond. He further stated, that many delays occurred 
on the part of Bell, in making the money upon the 

/ execution; and also denied that he had the peaceable 
possession of the lands. i 

At Fall term, eighteen hundred and thirty-one, the 
death of Pinkston was suggested; and upon a bill of 
revivor, the suit was revived, in the name of Farley, 
the executor. 

At Spring term, eighteen hundred and thirty-six, 
the cause came on for final hearing, upon the admis- 
sion, that it was then in the power of the obligors, to 
make a good and sufficient title to the lands, and that 
such title had been tendered. And the Chancellor 
decreed a specific execution of the contract of sale, 
in ordering Haynes to receive a conveyance ; and per- 
petually enjoined the judgment at law upon the bond. 

This decree was complained:of in error here. 


HOPKINS, C. J.—On the twenty-sixth of April, 
eighteen hundred and nineteen, the plaintiff in error, 
received a bond in the penal sum of seven hundred 
dollars, payable -to himself, and. made. by James R. 
Pinkston, and several other persons... According te 
the condition of the bond, it was to be void, if the ob- 
ligors should, within five years from the date thereof, 
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make to the plaintiff and his heirs, a sufficient deed 
for the land described in the condition. At March 
term, eighteen hundred and twenty-nine, of the Cir- 
cuit’ Court of Montgomery county, the plaintiff ob- 
taincda judgment at law against Pinkston, upon ‘the 
bond, for the sum of two hundred and nine dollars. 

On the fourteenth of September, eighteen hundred 
and twenty-nine, Pinkston obtained an injunction of 
the judgment, and in his bill, which was filed on the 
equity side of the same Court, and upon which the in- 
junction was granted, he prayed for a specific exe- 
cution of the contract for the sale and purchase of 
the land. 

He alleged in the bill, in addition to the facts which 
have been mentioned, that Haynes had been in the 
possession of the land, ever since the sale of it to him: 
That when the obligors sold it to him, it was under- 
stood between them and him, that the title was in the 
United States, and that it should be conveyed to him 
as soon.as the obligors, who were purchasers of the 
United States, could obtain it from the latter: That 
the time for the conveyance of the title to Haynes, 
which was limited in the condition of the bond, was 
supposed by the parties, to be suficiently remote to 
enable the obligors to obtain the title from the United 
States: That some irregularity in the surveys, which 
had been made for the United States, caused a diffi- 
culty in obtaining the title, and that without any de- 
fiult on the part of thre obligors, no patent was issued 
for the land, until after the commencement of Haynes’ 
action upon the bond: That immediately after the 
obligors obtained the title, they offered to convey the 
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land to Haynes, and he refused to accept a convey- 
ance. 

A supplemental bill ‘was afterward filed by Pink- 
ston and Bushrod Bell, in which they alleged that a 
julgment had been obtained against Bell for the 
amount of that against Pinkston, for the failure of 
Bell, as a Sheriff, either to return or make the money 
upon an execution, which issued on the judgment 
against Pinkston. Upon this bill, an injunction of the 
judgment against Bell, was granted. 

The answer of Haynes, denied that there was any 
other understanding between the obligors and himself, 
as to the time at which the title to the land should 
be conveyed to him, than that which appeared in the 
condition of the bond. 

Other facts are stated, both in the bill and answer, 
of which it is unnecessary to take any notice. 

Before the cause was heard, Pinkston died; and his 
executor, Jonathan C. Farley, made himself a party 
toit. It was heard upon the bills, answer, the bond 
as an exhibit, and the admission of Haynes’ solicitor, 
that the obligors in the bond, were then able to make 
a good title, and that a sufficient deed, from them, 
was deposited in Court, for the acceptance of Haynes. 

It is unnecessary to decide the question, whether 
a person who seeks the specific execution of an 
agreement ought to be permitted to show by parol 
proof, that the day for the performance of the con- 


tract, was a different one from that fixed in the writ- ’ 


ten agreement. In this case, the allegation in the 
bill, that it was understood between the parties, the 
obligors should convey the land to the plaintiff in er- 
ror, aS soon as they could obtain a title from the 
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United States, is denied in the answer, and the an- 
swer is uncontradicted by any proof. Nearly five 
years elapsed after the expiration of the time with- 
in which they had bound themselves to convey the 
land, before Haynes obtained the judgment at law, 
on the bond. During all that time, Haynes could 
not have obtained, had he desired it, a specific exe- 
cution of the contract. 

The title was in the United States, and the obli- 
gors were incapable of performing their agreement. 

No decree for a specific performance would have 
been made, if they, instead of Haynes, had applied 
for it, during that time, to a Court of equity. Equi- 
ty neither requires a vendor to do what he has no 
right to do, nor compels a vendee to accept less than 


the complete title for which he has bargained.* "2 Sto.Eq. 
82—Fenb. 
When Haynes commenced his action at law, for yy ch. 


’ t 
the breach of the condition of the bond, neither of}; Whee 


the parties to it had any remedy in equity. Hay mes 70 *%- 
had a right to his action, and had been entitled to it, 
from the time the breach occurred. 

A vendee, with a valid agreement, may, after a 
breach of it, elect to proceed at law to recover da- 
mages, or in equity, for a specific execution. After he 
has elected to pursue the former course, the vendor 
can not, without some ground of equity, compel him 
to accept a conveyance. It does not appear, in 
this case, when the vendors made full payment to 
the United States, for the land; and the allegation 
in the bill, that a difficulty in obtaining the title from 
the United States, arose from an irregularity in the 
surveys, is denied, in the answer, and there is no 
proof of it. If this allegation consisted of matters 
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of fact, so distinctly stated as to be capable of proof, | UP‘ 
and that the effect of them could be determined by | “° 
the Court, it would, denied, as it has been, and | °% 
without proof as it is, be disregarded. - 

As Pinkston’ proved no excuse for the long delay, 
in obtaining the title, which he and the other obli- 
gors agreed to convey to Haynes, it is not necessary 
to determine what ground would be sufficient for a 
Court of equity to interpose in favor of vendors, and 
compel a vendee to abandon his remedy at common 
law, and accept a specific performance of the con- 
tract. 

The view we have taken of the subject, is sup- 
ported by the decision of the case of Long vs Celd- 

$i. Satn;* and it is opposed by no principle, that we 
130. know of, upon which a Court of equity acts, in dis- 
posing of applications for specific performance. 

If a vendee retain the possession of the land, after 
the vendor’s breach of the agreement, in not convey- 
ing on the day fixed for the purpose, it may be evi- 
dence of his acquiescence in the delay, and that he 
continues to look.to the fulfilment of the contract; but 
if, afterward, and before the vendor is able to convey, 
the vendee bring his action for damages, the assertion 
of his legal right, is a termination of his previous ac- 
quiescence, and evinces his election to rely upon his 
common law remedy. 

Possession held by a vendee, after he brings such 
an action, is not an act in part performance of the 
contract. ‘The contract is abandoned, as to all the 
elaim which could be made upon it to a specific per- 
formance. 

The claim of Bell, if he had any, to relief, rested 
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ad 
upon the ground on which Pinkston relied; and as 

we are of opinion that the execution of the contract, 

ought not to have been decreed, the decree must be 
reversed and the bill dismissed. 


GOLDTHWAITE, J., not sitting. 
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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 


ABATEMENT. 

1 Where the death of a plaintiff in'error is suggested, and no 
personal representative afterward appears, the suit will be 
abated:---but judgment can not, in such case, be rendered 
against the sureties to the writ of error bond.—English vs 


Andres. 319 


ACCEPTANCE. ° 

1, It is not essential, to fix the liability of the drawer or indorsers 

of a bill of exchange, that it should be presented for accep- 

tance.—Erans vs Bridges. 348 

. But, where a bill of exchange is presented for acceptance, 

which is refused, and notice given to the parties, it is not es- 

sential to present the bill for payment at maturity—vb, 348 

3. The right of action of a holder of a bill of exchange, becomes 
complete, upon its non-acceptance, protest and notice.—ib, 348 


ti) 


ACKNOWLEDGMENT OF SERVICE OF PROCESS. 

1, The mere acknowledgment of the service of process by one, 
without proof of the genuineness of the signature, will not 
authorise a judgment.— Welch, adm’r vs Walker et ux. 120 

2, di seems, that where process has gone into the sheriff’s hands, 
and an acknowledgment of the service thereof appears on the 


back, it might be regarded as the sheriff’s return.—«b. 120 
ACTION. 


1. An action upon the case lies against a sheriff for the escape 
of a defendant, under proceedings for an unlawful detainer,— 
notwithstanding the penalty given by statute against a sheriff 
by the act of 1805.--Sarryrr vs Ballew., 116 
. In an action for the non-delivery of corn and fodder, upon an 
agreement to deliver, unavoidable accidents only excepte d—it 
is no excuse, that the vendor did not, in consequence of un- 
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usual drouth during the cropping season, raise sufficient to 

supply the quantity agreed to be delivered.--M’ Gehee vs Hill.170 
3. In an action for the non-delivery of goods, under an agree- 

ment, whereby one contracts to sell and deliver, and the oth- 

er to pay on delivery—the vendee, in his declaration, must 

aver, and on the triai, prove a readiness to pay, on his part, 

whether the vendor be ready at the place to deliver, or not. 

—ib 170 
4. A mere request or authority in writing to an attorney, to pay 

money out of a particular fund, when collected, can not be 

made the foundation of an action against the drawer.— Wa- 

ters vs Carleton. 
5. Such an instrument is not embraced within the statute of 

1807, authorising suit by an assignee. - -1b. 205 
6. In actions, ex contractu, any expression which amounts to an 

admission, that a debt is due, or that a liability exists, will 

take a case without the statute of limitations, and revive the 

original eause of action.- - St.John vs Garrow. 223 
7. No action can be maintained by the successor of a Judge of 

the County Court, upon the bond of an assessor and collector 

of taxes, made payable to the Judge—such bond, by statute, 

being required to be made payable to the Governor.- - Cal- 

houn, Judge, §c. vs Lunsford et al. 345 
8. Where an act of the Legislature repealed a power, previous- 

ly given to a Judge of the County Court, and Commissioners 

of Roads and Revenue, to establish a poor house,—and re- 

quired a sale by them of all property purchased with that view 

—it was held— 

First. That the judge and commissioners were alone au- 
thorised to maintain an action against a purchaser of such 
property. | 

Second—That the County treasurer could maintain no ac- 
tion against the purchaser of the property sold, on the order 
of the Court to collect the proceeds of the same.-. Harbin vs 
Stewart. 370 

9. One partner, who after a dissolution of the firm, pays the firm 
debt, and takes the note of his late associate in payment there- 
of, may well maintain an action at law upon the note,—not- 
withstanding he may have received the books and accounts 
of the co-partnership, for collection and settlement ;—the con- 
sideration not being impeached, and it not appearing but that 
the debt was paid out of the separate funds of the payee.— 
Lyon vs Malone. 497 


10. Where a suit is commenced against two, upon a pro- 
missory note, and one of the defendants dies, the action 
should be prosecuted against the survivor.--- Gayle and Heus- 
tis, adm’ors vs Agee. 507 


11. In such case, it is error to revive the suit against the repre- 
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sentatives of the deceased party, and to proceed to judgment 
against them. - -ib. 

12. Where suit is thus commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 
latter, ensues.- _tb. 


ADULTERY. 

1, Adultery charged in a bill filed in Chancery, for divorce, 
while not necessary to be established by direct testimony, 
should be shewn by such facts as would lead to the inference, 
as a necesary conclusion, that it had been perpetrated. - - Rich- 
ardson vs Richardson. 

. Where a bill filed to effect a divorce, charged adultery, 
against the defendant with one, who was proved to have been 
a widow, at whose house the defendant occasionally stopped, 
in passing the road, who had bastard children, reputed to be 
those of defendant; and whom defendant removed to near his 
dwelling, hé frequently being seen at her house, and paying 
for aloom set up there; and whom the witnesses supposed, 

from circumstances, might have lived in adultery with the de- 
fendant;—it was held that these circumstances did not make 
out the adultery, with the certainty required by the rule es- 
tablished in Chancery..- -ib. 

3. The admission or confession of a defendant in his answer, 
cannot establish adultery, or authorise Chancery to decree 
in reference to it, without proof of the fact._ 1b. 

4, And this rule applies in cases of divorce, either a vinculo or 
a mensa et thoro.. -ib. 

5. This Court recognizes the doctrine, that an adulterer cannot 
resist a sentence of divorce, by setting up desertion.. -tb 


to 


AGREEMENT. 

1. Where two, being partners in business, after a dissolution, 
entered into an agreement under seal, stipulating by a penal- 
ty, an observance of certain conditions. -held, on a bill filed 
by one of the parties, that Chancery had no jurisdiction to 
enforce the performance of the agreement by one,- -the bill 
alleging no fraud, or desire of a rescission of the agreement, 
and the remedy of the party being clear at law..-Clark vs 
Clark. 

. In an action for the non-delivery of corn and fodder, upon an 
agreement to deliver, unavoidable accidents only excepted. -it 
is no excuse, that the vendor did not, in consequence of un- 
usual drouth during the cropping season, raise sufficient to 
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supply the quantity agreed to be delivered. .-M’ Geheevs. Hill. 


3. In an action for the non-delivery of goods, under an agree- 
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ment, whereby one con!racts to sell and deliver, and the oth- 

er to pay on delivery. the vendee, in his declaration, mst 

aver, and on the trial, prove, a readiness to pay on his part, 

whether the vendor be ready at the piace to deliver, or not. 

tb. 170 
4, Where one, being appointed a commissioner by the Orphans’ 

Court to sell real estate, entered into an agreemont with ano- 

ther, whereby the estate should be purchased by the latter, 

and afterwards divided,_ on refusal of the buyer to convey, 

Chancery refused to enforce the agreement. -- Salimash vs 

Beene. 283 
5. Where onc has declared in assumpsit in two counts. upon a 

special agreement, and upon a quantum merutl, for work and 

Jabor,_ the statement of the plaintiff’s counsel, in his hearing, 

that by reason of the absence of a witness, the special con- 

tract could not be proved, but that it would be waived, and 

they would proceed to trial upon the common count,. - would 

not be sufficient to exclude evidence, adduced in support of 

the common count... Blair, Vender and Wiscolt vs Asbury. 435 
6. A recovery cannot be eiTected under a general count, where 

the evidence establishes a cause of action upon which there 

might be a recovery upon a special count. -Clemen/s, adm’r 

vs Es!/ava. 502 
7. Thus, under a general count for money, for the price of mules, 

one cannot recover, on proof that tie mules were fo be paid 

for in famber, which had not been delivered - ib. 502 
8. In such ease, a defendant may either move to exclude the 

evidence of the special contract trom the jury, or move for in- 

structions from the Court, that the contract proved, varies 

from that laid._ .ib 502 
9. In all actions founded upon instruments in writing, whether 

raising an absolute or contingent duty, the oans probandi, of 

illegal or no consideration, rests on the defendant, and re- 

quire no proof of consideration by the plaintiff... Chamberluin 


vs Darrington. 515 
10. Thus, where the holder of a land note, on receiving the a- 

mount thereof trom the maker, in a writing onthe same, ob- 

ligated himself to return the amount, if the Courts should de- 

termine such notes not to be valid, in an action to recover the 

amounts so paid, founded on the writings—it was held, that, 

» evidence of consideration, by the plaintiff, was necessary. 

26. 515 


AMENDMENTS AND JEGFAILS. 

1. The Common Law rule, that a general verdict upon a de- 
claration in slander, of several counts, where one is defective, 
is bad,..is abrogated under the statute of amendments of 
1824, in all cases where the declaration contains a subsian- 
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tial cause of action, and a material issue is tried... Chandler 
vs Holloway. 17 
. This Court has no authority to amend the decrees or judg- 
ments oi inlfertor Courts, (they being such as should have been 
rendered,) by authorising their immediate execution.— Sadler 
et ux et al. vs Houston § Gillespie. 2°38 
3. A writ of error, not shewing the term to which returnable, 
may be amended by its teste, or the bond or citation... - Lyon 
vs Malone. 414 
4. An amendment of a declaration, in a material point, is not 
allowable, after an issue is submitted to a jury... JVatkins vs 
€ anlerberry. 415 
. Thus, where a writ issued against one, by the name of ** Wat- 
kins,”? and he was declared against, by the name of ‘* Wat- 
son,” it was held, that after objection toa note signed ‘* Wat- 
kins,” offered to the jury under the general issue, the suffer- 
ing an amendment of the declaration, was error... 1b. 415 
6. Where permission is given to amend a declaration, the plain- 
tiff has his election either to file a new one, or to amend that 
previously in Court.— Kennedy vs Dear. 423 
7. A declaration, appearing in a record which shows an order 
of amendment and judgment, will be presumed to have been 
amended by alteration, though alleged to be the original filed: 
and in such case, the defendant can not object, that a new de- 
claration has not been drawn out.. -1b 423 
8. A defendant may plead, de novo, to an amended declaration, 
or rely upon a demurrer or plea to that originally filed.. 1b, 423 
9. This Court will not amend a judgment of affirmance at a sub- 
sequent term to that at which rendered, and award damages, 
on the production of a copy of the writ of error hond, and the 
suggestion, that the bond, or a copy, was not in Court, when 
the judgment was affirmed... Gayle vs Agee, ex’or, 439 


Le) 


a 


ARBITRATION. 

1, An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survieor of which is the 
administrator). .to arbitrate the claim; which is dene, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim...Pyke vs Searcy et al. 52 

2. Where parties leave a matter of controversy to arbitration, 
they, nor either of them, can impugn the decisisn, for extrin- 

Sie Causes, unless it be shewn that the arbitrators have been 
guilty of corruption, partiality, or gross misbehavior... Bump- 
ass vs Webb. 65 

3. Improper conduct in arbitrators in their award, may be shewn 

by direct testimony, or by such a state of facts as lead the 
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mind to the conclusion, that an award has been influenced by 
dishonest motives. . ib. 

4. To authorise the review of an award, it is not sufficient to 
shew an error of judgment, or that the award has been unwise- 
ly determined. . -1b. 

5 yr te that an award, respecting an allotment of lands, be- 
tween joint owners, might be reviewed in Chancery, where 
the allotment were so disproportioned in value, as to strike 
the senses at once, as a matter of injustice, or showing posi~ 
tive corruption in the arbitrators. - <b. 

6. If an award discover on its face, some palpable mistake of 
law or fact, operating greatly to the prejudice of either party, 
it may be impeached. .-0b. 

7. Evidence in impeaching an award, shewing a mere mistake of 
Jaw or fact, in rendering the award, is not competent. - -ib. 


ARGUMENT. 


1. A plaintiff does not lose the right to open and conclude the 
argument of a cause, by the failure of the defendant to offer 
evidence. . . Worsham vs Goar, adm’r. 


ASSESSOR AND COLLECTOR OF TAXES, 


1, No action can be maintained by the successor of a judge of 
the County‘Court, upon the bond of an assessor and collecior 
of taxes, made payable to the judge—such bond, by statute, 
being required to‘be made payable to the Governor. = Cal- 
houn, Judge, Sc. vs Lunsford et al. 


ATTACHMENT. 


1. One whose property has been levied on in attachment, is a 
competent witness to show a sale of the same property to a 
vendee previous to the levy. -it not appearing that a sale of 
the property has been made, and the proceeds applied to the 
satisfaction of a final judgment against the defendant in the 
attachment..- Holman vs Arnelt et al. 


ATTORNEY. 


1, A mere request or authority in writing, to an attorney, to pay 
money out of a particular fund, when collected, cannot be 
made the foundation of an action against the drawer... Wa- 
ters vs Carleton. 

2. Such an instrument is not embraced within the statute of 
1807, authorising suit by an assignee.- -1b. 
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AWARD. 

1, Where parties leave a matter of controversy, to arbitration, 
they, nor either of them, can impugn the decision, for extrin- 
sic causes, unless it be shewn that the arbitrators have been 
guilty of corruption, partiality, or gross misbehavior... Bum- 
pass et al. vs Webb. 

2, Improper conduct in arbitrators, in their award, may be shewn 
by direct testimony, or by such a state of facts as lead the 
mind to the conclusion that an award has been influenced by 
dishonest motives. ib. 

3. To authorise a review of an award, it is not sufficient to shew 
an error of judgment, or that the award has been unwisely de- 
termined... -ib. 

4, It seems, that an award respecting an allotment of lands, be- 
tween joint owners, might be reviewed in Chancery, where 
the allotment were so disproportioned in value, as to strike 
the senses at once, as a matter of injustice, or showing posi- 
tive corruption in the arbitrators.. -ib. 

5. If an award discover on its face some palpable mistake of 
law or fact, operating greatly to the prejudice of either party, 
it may be impeached.- -1b. 

6. Evidence, in impeaching an award, shewing a mere mistake 
of law or fact, in rendering the award, is not competent. tb. 


BAIL. 


1. It is not essential, in a proceeding by seire facias against bail, 
to set out the affidavit or order for bail... Glidden vs Leonard. 

2. In a proceeding by scire facias against bail, it is not necessa- 
ry to show the issuance of a ca. sa. to a County to which a 
defendant may have removed after arrest.. - Kennedy vs Spen- 
cer. 

3. Under the statute of this State, it is only essential, in order 
to sustain scire facias against bail, that a ca. sa. should be re- 
turned non est invenlus, when sued out to the County in which 
the defendant is arrested.- ib. 

4. Scire facias against bail should disclose the cause of action, 
with the certainty requisite in a declaration. - tb. 

5. So, a scire facias, not setting out the bail bond, with sufficient 
certainty, held defective. . -ib. 


BANK-—MOTIONS BY, FOR JUDGMENT. 


1. To sustain a judgment of the Tombeckbee Bank, rendered 
against a debtor on motion, the record must show, that the 
certificate of the President of the Bank, that the debt was 
the property thereof, was produced..-. Duncan vs The Tom- 
beckbee Bank. 
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2. Filing a declaration in such a case, will not so alter the na- 
ture of the proceeding, as to render the certificate unneces- 
ry.. .1b, 


BARON AND FEME. 

1. If husband and wife enter into bond, (not stipulating a pro- 
mise to pay out of the wife’s separate estate,) for the pay- 
ment of the wife’s debt, whilst she has a separate estate, by 
anti nuplial agreement,.-Chancery will subject such separate 
estate tothe payment of the bond, upon pruof that the bend 
was given for the wife’s debt; and without a pursuit of the 
co-obligor at law.—Jorrest ef al. vs Robinson ex’or. 

2. The, deposition of a husband, taken in a Chancery cause, in 
which the wife is a party, is not competent as testimony, eith- 
er for or against her... Saddler et ux et al. vs Houston § Gilles- 
pie. 

3. A note signed by husband and wife, under an admission by 
her, that it is given for their mutual debt, and accompanied 
by her written undertaking to discharge it, is a proper charge, 
in equity, upon her separate estate, as secured by ante nuptu- 
al agreement... .ib. 

4. Such note, after repeated admissious of a liability, can not 
be defeated in the hands of an assignee, by allegations as toa 
failure of consideration. . -ib. 

5. One who is an administrator of an estate, ia right of bis wife, 
does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commen- 
ced in her life-time against both,) by a supplemental bill, 
charging him as executor de son tort, of such estate... Draugh- 
vs French’s adu’r. 


BILLS OF EXCHANGE. 


1. Where parties being applied to, to become the accommoda- 
dation indorsers of one, on a bill of exchange, to secure them- 
selves, took a deed of trust on the latter’s preperty, and en- 
dorsed the bill, and ihe bill not being negotiated, subsequent- 
ly executed a new bill, with the agreement, that a new deed 
of trust should be executed;.-and on application to the trus- 
tee for that purpose, the date of the original deed ‘was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
same property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original deed, 
aud thus saving the lien thereof, to the benefit of the first 
cestui que trust.— Garrard et al. vs Webb et al. 

2..The act of the twenty-first of December, eighteen hundred 
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and thirty-two, reducing the damages on bills of exchange,— 
applies only to bills of which the Bank of the State of Ala- 
bama, or one of the Branches, is the owner; and not to bills 
owned by private persons... -Moore vs Clements. 

3. The protest upon a bill of exchange is evidence of the facts 
of a demand, Xc., unless these facts be put in issue by other 
testimony .. -1b. 

4, It is not essential, to fix the liability of the drawer or indorsers 
of a bill of exchange, that it sould be presented for accep- 
tance.—Evans vs Bridges. 

¢. But, where a bill of exchange is presented for acceptance, 
which is refused, and notice given to the parties, it is not es- 
sential to present the bill for payment at maturity—7. 

6. The right of action of a holder of a bill of exchange, becomes 
complete, upon its non-acceptance, protest and notice.—7, 


BILL OF LADING. 
1. A bill of lading not declared upon, is not evidence, in an ac- 
s pon, , 

tion to recover for goods lost by a carrier, without proof of 
its execution.._Pecks vs Dinsmore et al. 

2. Where a bill of lading is produced, in an action, to recover 

Pont, ee 
for goods lost by a carrier, such production is an admission 
5 ? | ’ 

that the undertaking of the carrier is in writing—and parol 
proof that the goods carried were shipped by the shipper, as 
the agent of the plaintiff, is not admissible. 1b. 


BOND. 

1. A credit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved. - - 
Clark and Lindsay vs Simmons. 

2. If husband and wife enter into bond, (not stipulating a pro- 
mise to pay out of the wife’s separate estate,) for the pay- 
ment of tie wife’s debt, whilst she has a separate estate, by 
anti nuplial agreement,. Chancery will subject such separate 
estate to the payment of the bond, upon proof that the bond 
was given for the wile’s debt; and without a pursuit of the 
co-obligor at law.—Forrest et al. vs Robinson ex’or. 

3. A plea in debt in an action, against a co-obligor of a bond, 


’ 


(though in short by consent,) that the holder was requested 
to sue the principal in time—should state that the debt was 
lost Ly the failure, and that the notice was in writing. . - Gayle 
vs Randle. 

4. The princip!e which gives a right of demurrer to each of se- 
veral counts, authorises, also a demurrer to each of several 
assignments of breaches upon a bond. - - Botts et al. vs Bridges, 
Judge, &c. 

1p 69 


O45 


227 


22% 


348 


348 


348 


212 


212 


14 


232 


274 





546 INDEX. 


5. Omission to make profert of a bond, can only be reached by 
special demurrer.—ib. 274 
6. It is no objection to the condition of the bond of a ferry-own- 
er, (given under the statute, that he is required to keep good 
and sufficient boats, instead of a good and sufficient boat or boats 
—the legal effect of the condition being the same.. -ib. 274 
7. That the keeper of a public ferry is required by the condi- 
tion of his bond, (in addition to the statutory recitals,) lo do 
and perform generally all matters and things required by the 
laws of the State, in such cases made and provided, to be done 
and performed, by the keepers of a public ferry, for and during 
the ttme he may keep his ferry,,- does not enlarge the legal ef- 
fect of the statutory condition, or increase the duties of the 
ferry-owner beyond his liability under the statute. - -ib. 274 
8. That a ferry-owner, by his negligence, and that of his ser- 
vants, in keeping and managing the ferry, caused a loss of 
property in its conveyance across the stream, is, it seems, a 
proper assignment of breach of that part of the condition of 


his bond, as taken under the statute, which requires the fer- B 

ry to be well attended._ -1b. 274 1 
9. In an action of debt against the keeper of a ferry, upon his 

bond, judgment for damages only is good. - ib. 274 


10. No action can be maintained by the successor of a judge of 
the County Court, upon the bond of an assessor and collector 
of taxes, made payable to the judge—such bond, by statute, 
being required to be made payable to the Governor.. - Cal- c 
houn, Judge, &c. vs Lunsford et al. 315 I 


11. In a case where A made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the lands, when the notes were paid: and immediately af- 
terwards, B and C assigned the bond to D and E, to indem- 
nify them, for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D, exercis- 
‘ing a contro! over them, paid the last note due, after suit, and 
took from A’s representative and heirs, a bond, conditioned 
for the executing of a title to D, within a specified time, and 
on the expiration of this time, brought his action upon the 
bond;—On a bill filed by A’s representative and heirs, it was ’ 
held— 

First. -~That the administrator under the facts, was entitled 
to a specific execution of the contract of his intestate, and ‘ 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly. .That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
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had a right also, to make the matter of their bond, a part of the 
case: and that, in decreeing a specific execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly. .That it was a just excuse for the delay of the 
administrator, to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly. .That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly..That in a case of this character, it was essential 
to make all the heirs of the vendor, and the assignee of the 
vendees, parties to the cause before a decree could be render- 
ed; but that all the amendments for this purpose, could be 
made on remanding the case to the Court below, on a man- 
date from this Court... Hays el al vs Hall et al. 


BREACHES, ASSIGNMENT OF. 

1. The principle which gives a right of demurrer to each of se- 
veral counts, authorises also a demurrer to each of several as- 
signments of breaches upon a bond.—Bolls et al. vs Bridges, 
judge, Sc. 


CARRIER, 

1. A bill of lading not declared upon is not evidence, in an ac- 
tion to recover for goods lost by a carrier, without proof of its 
execution... Pecks vs Dinsmore et al. 

2. Where a bill of lading is produced in an action to recover 
for goods lost by a carrier, such production is an admission, 
that the undertaking of the carrier is in writing—and parol 
proof, that the goods carried were shipped by the shipper, as 
the agent of the plaintiff, is not admissible. ab. 

3. In an action to recover for goods lost by a carrier, evidence, 
that the goods were shipped in the name of one, as the agent 
of the plaintiff. and were the property of the plaintiff- -is not 
testimony alone of an undertaking to carry- -ib. 

4, The strict rule now recognised, in relation to the responsibili- 
ity of carriers of goods, does not apply to a conveyance of 
slaves.— Williams and Hitchcock vs Taylor. 

5. The owner of a steam-boat, who employs a slave thereon, is 
ouly liable to the owner of the slave, in the event of his being 
killed, for gross negligence. . -ib. 

6. Where the owner of a slave, who hires him upon a steam- 
boat, at the time, clearly knows of defects existing in such 
boat,—he assumes the risk of such accidents and injuries as 
may occur therefrom. . -ib. 
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7. Frustees, authorised to receive the profits of a steam-boat, 
on which a slave is hired, are not liable for injuries to such 
slave, while on such boat,—it not appearing that they hac 


a right to the possession of the boat at the time of the injury. 


a 
8. Nor will the acts of one trustee, without proof that they were 
authorised by the other, fix the liability of both in such a case. 


| 


CESTUI QUE TRUST. 


1. Where a deed is executed'to one in trust, it is not essential 
to its validity, that a corporation, or person for whose benefit 
the deed is made, should execute or express an assent to it :_ _ 
in the absence of proof tothe contrary, the assent of the be- 
neficiary will be presumed... Wiswall ys Ross.and Earle. 


CHANCERY. 


1. Where two, being partners in business, after a dissolution, 
entered into an agreement under seal, stipulating by a penal- 
ty, an observance of ceriain conditions -held, on a bill filed 
by one of the parties, that Chancery had no jurisdiction to 
enforce the performance of the agreement by one,--the bill 
alleging no fraud, or desire of a rescission of the agreement, 
and the remedy of the party being clear at law.--Clari: vs 
Clark. 

2. Chancery will pursue and appropriate to its legitimate object, 
a trust fund, in the hands of a stranger, to whom it has been 
paid by the trustee in satisfaction of his own debt._ -~ Swope vs 
Trotter. 

3. Thus, where A, a co-security toa guardianship bond, receiv- 


ed from the guardian, in consideration of the private debt of 


the latter, a portion of his ward’s funds, and after the insol- 
vency ofthe guardian, B, the other surety was called upon 
to pay the funds of the ward;—Chancery, (under the facts,) 
on a bill filed by B, followed up in the hands of A, the amount 
received by him, and decreed its payment to the satisfaction 
of his ward’s claim. - -id. 

4. If husband and wife enter into bond, (not stipulating a pro- 
mise to pay out of the wife’s separate estate,) for the pay- 
ment of the wife’s debt, whilst she has a separate estate, by 
anti nuptial agreement,—Chancery will subject such separate 
estate to the payment of the bond, upon proof that the bond 
was given for the wife’s debt; and without a pursuit of the 
co-obligor at law.. Forrest et al. vs Robinson, ex’or. 


5. By our statute, a demurrer to a bill in Equity is no admission 
ofthe truth of the allegations in the bill; and it is error, to 
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enter #@decree in a case where the bill has been demurred to 

without an answer of the defendant, or a decree pro confesso. 

wb. 

Where A and B, being co-partners, received consignment of 

goods from C, vp to the period of a dissolution of the firm; 

and A having died, B became the administrator and C con- 
tinued his consignments to B, in the firm name, and subse- 
quently obtained a judgment at law against B, as surviving co- 
partner,—oa a bill filed by C, to compel payment of such 

Judgment trom B, the sureties to his bond, and the distribu- 

tion of A’s estate, to whom their shares had regularly passed, 

it was heid, 

First—That the firm, under the facts, was not to be charged, 
in Chancery, with the accounts raised in the firm name, after 
notice of the dissolution, on the agency alone of B. 

Secondly-—That B’s interest, under the circumstances, be- 
ing balanced, he was a competent witness in the cause._ - Pyke 
vs Searcy et al. 

7. Chancery will not lend its aid to enforce the paymeot of debts 
due from an estate out of such portion thereof as has regular- 
ly passed into the hands of heirs and distributees, where the 
representative has committed a devasiavif, until the ordinary 
Jegal remedies have been employed, unsuccesslully, against 
the representative and his sureties. .ib. 


6. 


a) 


8. Il seems, that an award respecting an allotment of lands, be- 

tween joint owners, might be reviewed in Chancery, where 

the allotment were so disproportioned in value, as to strike 
the senses at once, as a matter of injustice, or showing posi- 
tive corruption in the arbitrators..- Bumpass el al. vs Webb. 

A decree erroneous, merely on account of parties in interest 

not being brought into the Court below. _will not be reversed 

. -it appearing regular as to the parties taking the writ of er- 

ror... -tb. 

10. Where parties being applied to, to become the accommoda- 
dation indorsers of one, on a bill of exchange, to secure them- 
selves, took a deed of trust on the latter’s property, and en- 
dorsed the bill, and the bill not being negotiated, subsequent- 
ly executed a new bill, with the agreement, that a new deed 
of trust should be executed;-- and on application to the trus- 
tee for that purpose, the date of the original deed was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
same property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original deed, 
and thus saving the lien thereof, to the benefit of the first 
cestui que trust.— Garrard et al. vs Webb et al. 

11. A decree in Chancery, which, though disposing of the main 
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principles of the case, directs an enquiry by a commisstoner 
as to matters which require report to a subsequent term,__ 
and contains no decree for costs;.-is not such a decree as 
will sustain a writ of error. tb. 

12. Chancery will not relieve a vendee of real estate, by enjoin- 
ing the collection of notes given for the purchase money, on 
the allegation, (without prool,) that the vendor has no title, 
and has absconded, where it appears that the vendee took a 
bond for titles, conditioned for their execution on the payment 
of the first instalment.. which instalment had not been paid, 
nor offer made to do so, or the same excused;--and where the 
vendee had suffered judgment against him on one of the 
notes, without defending the same..-Lewis and Gorman vs 
Bibb. 

13. The deposition of a husband, taken in a Chancery cause, in 
which the wife is a party, is not competent as testimony, eith- 
er for or against her... - Saddler et ux et al. vs Houston § Gilles- 
pte. 

14. A note signed by husband and wife, under an admission by 
her, that it is given for their mutual debt, and accompanied 
by her written undertaking to discharge it, is a proper charge, 
in equity, upon her separate estate, as secured by ante nuptu- 
al agreement.- 1b. 

15. Such note, after repeated admissions of a liability, can not 
be defeated in the hands of an assignee, by allegations as toa 
failure of consideration. . .ib. 

16. A decree in Chancery will not be reversed, because the 
heirs of a mortgagor do not appear to be made parties,_ -they 
not seeming from the record to be material parties... Wilkins 
and Hall vs Wilkins. 

17, A decree can not be rendered in Chancery upon a bill to 
foreclose a mortgage, ordering a sale, without production of 
the mortgage deed, and proof of its execution... -ib. 

18. A judgment pro confesso, in a Chancery cause, will not au- 
thorise a decree without proof. - -ib. 

19, The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party.. 7b. 

20. A trustee employed or appointed to sell an estate, can not, 
either directly or indirectly, effect a purchase of the property 
sold for himself... Saltmash vs Beene. 

21. Where one, being appointed a commissioner by the Orphans’ 
Court to sell real estate, entered into an agreemont with ano- 
ther, whereby the estate should be purchased by the latter, 
and afterwards divided,. on refusal of the buyer to convey, 
Chancery refused to enforce the agreement. -1b. 

22. Chancery will not lend its aid to enforce the epecific perform- 
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ance of parol contracts for the sale of lands, where the proof 

of the terms of the agreement is uncertain and contradictory ; 

or where the agreement proved, does not correspond with the 

allegations of the bill... Goodwin vs Lyon, 297 
23. Time may become an essential ingredient in the perform- 

ance of a contract, for the sale of lands, so far as its specific 

enforcement in a Court of Equity is concerned._ .ib. 297 
24. Thus, where it appears that a party seeking to compel a spe- 

cific performance of a parol agreement, for the sale of lands, 

has failed to execute his part of the contract, at the day, with- 

out excuse on his own part, or the assent of the other party, 

to the delay, Chancery will not relieve him.-. -tb. 297 
25. Thus, where A, in December, 1833, made a parol agree- 

ment with B, for the purchase of lands, which B was to pur- 

chase of an Indian reservee, under which contract B received 

a horse, valued at one hundred dollars, and was also to receive 

one hundred dollars in December, eighteen hundred and thirty- 

four, and the like sum in December, 1835,and in December, 

1836; and after B did purchase, A entered upon the land and 

made improvements, but made no offer ef payment until Janu- 

ary or February, 1835, (except an offer of the notes of a third 

person, due several years afterthe agreement was made,) and 

the contract as disclosed by the bill was uncertain and contra- 

dictory, and altogether disproved by the answer and proof;—-a 

bill filed in Chancery for the object of enforcing a specific 

performance, was dismissed with costs:.-but without preju- 

dice to an action at law, or snit in equity to recover back mo- 

ney or property delivered upon the faith of the agreement._ .1b.297 
26. Where a parol contract for the sale and purchase of lands is 

made, upon the faith of which the vendee takes possession, 

and makes valuable and permanent improvements—though 

the specific execution of the agreement may not be enforced 

in equity, either because the agreement is imperfect, or its 

precise terms can not appear,—Chancery will yet decree a 

pecuniary compensation, equivelent to the improvements 

made by the vendee.- .tb. 297 
27. But, where one applies for the protection of Equity, in en- 

forcing a specific execution of a parol agreement for the sale 

of lands, and the answer and proofs disprove the case stated 

in the bill; and it appears that the party seeking the interpo- 

sition of Chancery has failed to comply with the terms of the 

contraet, but is in default, and that the contract can not be en- 

forced,—Chancery will not decree compensation for improve- 

ments. . .2b, 297 


28. A isin the posession of slaves in which he has a life-estate— 
the reversion to B_.B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the death 
of the co-administrator, intermarries with D. A and C pos- 
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sess themselyes of the estate of B; aud afterwards A dies, and 
D takes administration on his estate jointly with another, who 
afterwards dies, leaving D sole administrator. D and C be- 
ing husband and wife, take possession of the slaves, in whom 
A had alife estate and Bthe reversion. On a bill filed by B’s 
distributees, it was holden, 

First. .That the possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting D and C to have taken possession of thi any as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, a end could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. -That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life- 
time to the administrators of B, for the same: and the two ad- 
ministrations after the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages... -tb. 

Thirdly—That while the equities of the bill might be enforced 
against D, adrainistrator, in right of his wife, C, of B’s estate 
.-yet, it did not follow,that D,as the administrator of A, was 
released, or that there was no equity against him: but as the 
bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a par- 
ty. 

Fourthly. .That the bill being filed to eflect distribution 
B’s estate, and no liability being sought to be enforced again 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party... - Dranghon vs French’s adin’r. 


29. A bill of revivor, or other bill, ancillary to a main cause be- 


fore a Court of Chancery, can not be dismissed by itself, un- 
der the fourth rule regulating Chancery practice. —ib 


30. The representative ofan administrator, i is liable directly toa 
creditor or distributee, for assets of an estate, wasted or con- 


verted by him.. -1b 
1. One who is an administrator of an estate,in right of his wife, 
does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commen- 
ced in her life-time against both,) by a supplemental Dill, 
charging him as executor de son tort, of such estate. . .ib. 
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32. Where, on a contract for the sale and purchase of an estate, 
either party has performed a valuable part of his agreement, 
and is in no default for performance of the residue,—he is 
entitled in equity, to a specific execution of the other part of 
the contract.—Iays et al. vs Hall et al. 

33. Equity will decree a specific execution of a contract, in fa- 
vor of one performing a valuable part of his‘agreement, and 
who is in no default, —wherever it is impossible to place him 
in salu quo.. ib. 

34. ‘Time may be of the essence of a contract, in equity, when 
required by the terms of the contract; and i seems, also, in 
cases where one party seeking relief, is in default without ex- 
cuse, or acquiescence or waiver by the other party.- .25. 

35. Where the specific execution of an agreement, respecting 
lands, will be decreed in equity between the contracting par- 
ties,—it will also be decreed between all claiming under them 
in priority of estate, or representation, or title—no control- 
ling equities interposing.—ib. 

36. In a case where A made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the lands, when the notes were paid: and immediately af- 
terwards, B and C assigned the bond to D and E, to indem- 
nify them, for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D, exercis- 
ing a control over them, paid the last note due, after suit, and 
took frem A’s representative and heirs, a bond, conditioned 
for the executing of a title to D, within a specified time, and 
on the expiration of this time, brought his action upon the 
bond;—On a Dill filed by A’s representative and heirs, it was 
held— 

First. .That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secendly_-That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. -That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also, to make the matter of their bond, a part of the 
case: and tha‘, in decreeing a specific execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly. That it was a just excuse for the delay of the 
administrator, to file his bill sooner thar he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly..That ihe assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
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gage of the lands, in favor of the latter, which might be fore- 
closed. 
Sixthly..That in a case of this character, it was essential 
to maXe all the heirs ofthe vendor, and of tie assignee of the 
vendees, parties to the cause, before a decree could be render- 
ed; but that all the amendmen's for this purpose, could be 
made on remanding the case to the Court below, on a man- 
date from this Court... .i). 374 
37, Adultery charged in a bill filed in Chancery, for divorce, 
while not necessary to be established by direct testimony, 
should be shown by such facts as would lead to the inference, 
as a necesary conclusion, that it had been perpetrated. - - Rich- 
ardson vs Richardson. 467 
38. Where a bill filed to effect a divorce, charged adultery, 
against the defendant with one, who was proved to have been 
a widow, at whose house the defendant occasionally stopped, 
in passing the read, who had bastard children, reputed to be 
those of defendant; and whom defendant removed to near his 
dwelling, he trequently being seen at her house, and paying 
for a loom set up there; and whoin the witnesses supposed, 
rom circumstane:s, might have lived in adultery with the de- 
fendant;—it was !ic!d that these circumstances did not make 
out the adultery, with tue certainty required by the rule es- 
tablished in Chancery. -ib. AGT 
39. The admission or confession of a defendant in his answer, 
cannot establish adultery, or authorise Chancery to decree 
in reference to it, without proof of the fact._ ib 467 
40. And this rule applies in cases of divorce, either a vinculo or 
a mensa el thoro.. -ib. 467 
41.Tliis Court recognizes the doctrine, that an adulterer cannot 
* resist a sentence of divorce, by setting up desertion . ib 46 
42. Chancery will not award costs against a wife, who files a bill 
fur diverce—though she may be unable to prosecute the case 
to a successful issue—.ib 467 
43 And it seems, it will direct the husband to pay over to the pro- 
chien amy funds, sufficient to prosecute the suit to a final hear- 
ing: and will award the wife, ali:nent, pendente lite.—tb. 467 
44. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may after breach of the condition, elect to 
proceed at law for damages, or apply to equity for a specific 
execution.— Haynes vs Farley ex’r and Bell. 528 
45. But where one elects in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance,—the vendor shewing no excuse, by proof, for the failure 
. tocomply with his contract, anterior to the breach of it.—ib 528 


COMMON COUNT. 
1, Where one has declared in assumpsit in two counts. -upon a 
special agreement, and upon a quantum meruit, for work and 
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labor,. .the statement of the plaintiff’s counsel, in his hearing, 
that by reason of the absence of a witness, the special con- 
tract could not be proved, but that it would be waived, and 
‘they would proceed to trial upon the common count,..would 
not be suilicient to exclude evidence, addueed in support of 


5 


the common count... Blrir, Vender and Wiseoll vs dshury. 435 


> 
2. A recovery cannot be eifected under a general count, where 
the evidence establishes a cause of action upon which there 
might be a recovery upon a special count..~Clements, adim’r 


vs Eslava. 502 


3. Thus, under a general count for money, forthe price of mules, 
one cannot recover, on proof that te mules were to be paid 


fur in lumber, which had not been delivered ~ ib. 502 


4. In such case, a defendant may either move to exclude the 
evidence of the special contract {from the jury, or move for in- 
structions from the Court, that the contract proved, varies 
from that laid... ib 5 


CONSIDERATION. 
1. A note payable in cotton, for value received, under the sta- 
tute law of this State, imports of itself a consideration, — Wat- 


kins vs Canterberry. 4l 


SS) 


. In all actions founded upon instruments in writing, whether 
raising an absolute or contingent duty, the onus proband, of 
illegal or no consideration, rests on the defendant, and re- 
quire no proof of consideration by the plaintiff... Chamberlain 
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vs Darrington. 515 


3. Thus, where the holder of a land note, on receiving the a- 
mount thereof trom the maker, in a writing onthe same, ob- 
ligated himself to retarn the amount, if the Courts should de- 
termine such notes not to be valid, in an action to recover the 
amounts so paid, founded on the writings—it was held, that 
no evidence of consideration, by the plaintiff, was necessary. 


ab, P| 
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CONTRACT. 


1, Whatever form, shape or disguise, a contract for the loan 
of money assumes, when the capital is to be returned, at all 
events,—a profit made, or loss imposed, upon the necessities 
of the borrower, (over and above the legal rate of interest,) 
will constitute usury. — Ely vs M’ Clung. 1 

2. To make a contract for the loan of money usurious, there 
must exist the intention, knowingly to commit usury.—tb. ] 

3. The intent of parties to commit usury, where the contract is 
not upen its face usurious, is to be collected from the circum- 
stances of the case, the situation and object of the parties, 
at the time of the loan; the character of, and use to be made 
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of the funds loaned, or article transferred; and the time, man- 
ner and place of repayment .—ib. 12 
4. A contract for the loan of money, upon which a note and 
surety is taken, and which, by the terms of the note, is to be 
repaid in another Slate, (not containing any agreement as to 
the particular rate of interest to be ciarged,) which, a ter ma- 
turity, and the insolvency and death of the borrower, is ex- 
tended by his sureties upon a new contract, under which a 
higher rate of interest is charged upon the note, after its ma- 
turity, than is authorised by the laws of the State, where the 
note is payable—is usurious.—-tb. 12 
5. In an action for the non-delivery of corn and fodder, upon an 
agreement to deliver, unavoidable accidents only excepted—it 
is no excuse, that the vendor did not, in consequence of un- 
usual drouth during the cropping season, raise sufficient to 
supply the quantity agreed to be delivered.-- Gehee vs Hill.170 
6.Where, upon an entire contract to deliver corn and fodder, ‘he 
vendor delivers part thereof, the vendee is not bound to re- 
ceive such part, where there is an understanding that the ven- 
dor will not deliver the balance.—ib. 170 
7. Whether the vendee, has a right, from the circumstances, to 
understand that the vendor will not deliver the whole, under 
his contract, is in such case, a fact proper for the determina- 
tion of the jury.—v. 170 
8. In order to discharge a defendant from liability, for a non-de- 
livery under such contract, on the ground, that the plaintiff 
refused to receive a part of the goods agreed to be delivered, 
the jury should be satisfied that the defendant intended to 
comply fully with the agreement to deliver the whole.—ib. 170 
9. In an action for the non-delivery of goods, under an agree- 
ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery—the vendee, in his declaration, must 
aver, and on the trial, prove a readiness to pay, on his part, 
whether the vendor be ready at the place to deliver, or not.cb. 170 
10. That a credit which a vendee might obtain by the delivery 
of the goods, in such case, together with his other means, 
would enable him to raise the money to pay for them, is not 
sufficient for a jury to consider as proof of a readiness on the 
part of the vendee, to comply with his part of the contract-ib, 179 


11. Where, on a contract for the sale and purchase of an estate, 
either party has performed a valuable part of bis agreement, 
and is in no default for performance of the residue,—he is en- 
titled, in equity to a specific execution of the other part of 
the contract.-—Hays et al. vs Hallet al. 374 
12, Equity will decree a specific execution of a contract, in fa- 
vor of one performing a valuable part of his agreement, and 
who is in no defuult,—-wherever it is impossible to place him 
in statu quo.—ib 374 
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13. Time may be of the essence of a contract, in equity, when 
required by the terms of the contract: and, a seems, also, in 
cases where one party seeking relief, is in default, without ex- 
cuse or acquiescence or waiver, by the other party.——ib. 

14. Where the specific execution of an agreement respecting 
lands, will be decreed in equity between the contracting par- 
ties,—-it will also be decreed between all claiming under them 
in priority of estate, or representation, or title—no control- 
ling equities interposing.- -b. 

15. In a case where a made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties;;and A gave his bond, conditioned to make titles 
to the Jands when the notes were paid: and immediately af- 
terwards B and C assigned the bend to D and E, to indem- 
nify them for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and I). exer- 
cising a control over them, paid the last note due after suit, 
and took from A’s representatives and heirs, a bond condi- 
tioned for the executing of a title to D, within a specified time, 
and on the expiretion of this time, brought his action upon the 
bond;. -On a bill filed by A’s representatives and heirs, it was 
held. 


First—That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly..That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. That the compainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond, a part of 
the case: and that in decreeing a specific execution, Chance- 
ry could decree also a cancellation of the bond. 

Fourthly..That it was a just excuse, for the delay of the 
administrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly —That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly—That, in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of 
the vendees, parties to the cause, before a decree could be 
rendered; but that all the amendments for this purpose, could 
be made, on remanding the case to the Court below, on a 
mandate from this Court.. -1b. 
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CONVEYANCE. 

1, That part of the ordinance of the government of the Territory 
of the United Scates, waich an horised estates to be conveyed 
by deeds of release, or bargain and sale, attested by two 
witnesses was repealed in this state, by implication, by the 
act of 1803, respecting conve) ances... /Viswall vs Ross and 
Eurle. 

2. A deed of lands not attested by witnesses, but acknowledged 
and certified according tu the provisions of the act of 1803, is 
as valid ax i executed beiore witnesses, —wb, 

3. Where a deed is exccuted to one in trust, it is not essential 
to its validity, that a corporation, or person for whose benefit 
the deed is made, should execute or express an assent to itt. . 
in the absence of proof to the contrary, the assent of the be- 
neficiary will be presumed.. 1d. 

4, Where a grantor in possession, executes a conveyance to one 
as a trustee, the title of the latter, after a sale under the trust 
deed, can not be defeated by evidence, adduced by a subse- 
quent purchaser from the grantor—that he was in the ad- 
verse possession of the estate, when suld and conveyed by the 
trusiee.. tb 

5. Que taking a mortgage of lands, after the mortgagor has, by 
provious deed conveyed the same premises to a trustee, for 
the payment of a debt, would, under a foreclosure and deed 
under it, take only suc!; interest as the mortgagor has lefi al- 
ter the trust deed is discharged.—ib, 


COSTS. 


1, Chancery will not award costs against a wife, who files a bill 
for divorce. .though she may be unable to prosecute the case 
to a successiul issue. .. Richardson vs Richardson. 

2. And it seems, it will direct the husband to pay over the pro- 
chien amy funds, sufficient to prosecute the suit toa final hear- 
ing: and will award the wife, aliment, pendente lite... -ib. 


COURT, SUPREME. 


1. This Court will not refuse to render a judgment on certificate, 
where the transeript- has not been filed withia the three first 
days of the term, merely on affidavits that the case is not 
brought up for delay, and that the clerk below, is in erested, 
and has not sent up the transcript. it not appearing that any 
diligence has been used, to obtain the transcript from the 
clerk... 4rringlon vs Howell. 


2. Where the deati of a plaintiff in error is suggested, and no 
personal representative afterward appears, the suit will be 
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abated:---but judgment can not, in such case, be rendered 
against the sureties to the writ of error bond.—English vs 
Andrers. 3 
3. This Court will not set a%ide a judgment obtained on certifi- 
cate, on motion to file a complete transcript of the record and 
proceedings in the case__no return being made to a certiorari 
previously issued to complete the record, and the transcript 
sought to be filed appearing to have been certified from the 
Court below, upon a writ of error sued ont to a previous term 
of this Court, and not prosecuted..-Haden and Everett vs the 


19 


United Slates. 393 


4. This Court will not amend a judgment of affirmance at a sub- 
sequent term to that at which rendered, and award damages, 
on the production of a copy of the writ of error bond, and the 
suggestion, that the bond, or a copy, was not in Court, when 


the judgment was affirmed..~ Gayle vs Agee, ex’or. 439 


5. A motion to strike a cause from the docket, on suggestion that 
the transcript has been improperly filed,—comes too late, af- 
ter the Court has permitted the cause to be docketed, and a 


judgment obtained on certificate, to be set aside. ..Perryman 


vs Burgsler. 505 


CREDIT. 

1. A credit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved... 


Clark and Lindsay vs Stuamons. 


CRIMES AND MISDEMEANORS. 

1. Where a verdict of guilty is rendered ina criminal case, and 
the Ccurt adjourns without giving jud.ment thereon,. 2a dif- 
ferent judge presiding at ad ff r ot term, has power to rene 
der that judgment, waich the first Court should have given. 


14 


Charles, a slave, vs The Sate. 107 


2. In an indictment against a slave for a capital offence, some 
part of the proceedings must contain the name of the owner; 
and such ownership is an essential mat'er, necessary to be 
proved and found by the jury..-Flora, a slave vs the State. 1 

3. An indictment may be sustained under the act of 1826, (pro- 
hibiting gaming on one’s premises) which charges the person 
with permitting gaming to be exhibited in his house... Covy 


11 


vs The Slate. 186 


4. An indictment against one for permitting gaming to be car 
ried on in his house, which states the offence to have been- 
committed at , in the County of T. (describing the 
county.) is a sufficiently certain description of the place where 








the offence is committed, to sustain the indictment—1b. 186 
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5. Indictments for misdemeanors may well charge in several 

_ counts, different offences,. the judgment upon each of which 
being the same.—ib. 

6. For the offence of keeping a gaming-house, under our sta- 
tutes, two or more persons may be indicted joinl/y, and one 
be convicted and the others acquitted, . ib. 

7. It is not available in error upon a judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict, a less fine than is prescribed by the act._ -ib. 

8. Where a statute adopts a common law offence, all the cam- 
mon law requirements, in defining the offence, should be fol- 
lowed in the indictment... The Slate of Alabama vs Absence. 

9. But, when a statute describes an act as a crime or misde- 
meanor of particular grade, the indictment need not state the 
legal conclusion, that such act amounts to such crime or mis- 
demeanor. .tb. 

10. Thus, in an indictment for mayhem, it is not essential to 
charge the offence to have been committed feloniously, - - ib. 
11. One indicted as principal in the second degree for the of- 
fence of mayhem, may be guilty of the offence of beating per- 
petrated by the principal in the first degree, without being 

guilty of the mayhem.. -ib. 

12. So, the charge of a Court, that ifthe principal in the first 
degree is guilty of mayhem, and the principal in the second 
degree has aided and abetted the fight. .the latter would also 
be guilty of mayhem. would be too broad_ .1b. 

13. The statute of 1807, requiring that persons accused of crim- 
inal offences, shall not be set at liberty for irregularity im the 
Warrant, or on account of imperfection in the indictment, &c. 
applies to all criminal prosecutions, whatever. whether for 
offences, capital or not... The Slate vs Brown. 

14. Indictments framed on statutes, must conform strictly to the 
words of the enactment._ .ib. 

15. Thus, an indictment under the statute of this State, for steal- 
ing slaves, omitting an allegation, that they were stolen oul of, 
or from the possession of the master or owner_ held bad._ -ib. 

16. The act of 1812, upon the subject of abetting the rebellion of 
slaves, embraces four distinct descriptions of offence: 

First. . For a free person to be aiding and assisting, or in 
any wise concerned with, a slave or slaves, in any actual re- 
bellion or conspiracy. 

Secondly.. For a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

Thirdly. .For any free person, in any manner, to advise, 
plot, or consult with any slave or slaves, for the purpose of 
encouraging, exciting, aiding or assisting any such insurrec- 
tion or rebellion. 

Fourthly..For any free person, in any manner to advise, 
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plot, or consult with any slave or slaves, for the purpose of en- 
couraging, exciting, aiding or assisting an intended insurrec- 
tion or rebellion. — The State of Alabama vs M’ Donald, 

17. Each of theforegoing classes embraces several offences—as 
in the first class, ‘aiding and assisting a slave or slaves,” &e. 
is one offence; to be, in any wise concerned with a slave or 
slaves,”’ &c, is another; and so each category is susceptible 
of sub-divion.—ib. 

18. To render one guilty of the offence of “aiding and assisting,” 
&c. a slave or slaves, in a meditated rebellion or conspiracy, 
it would not be essential that a rebellion or conspiracy should 
be first meditated by a slave:—if a free person and aslave are 
concerned, it is immaterial, with whom the scheme may have 
originated... _tb. 

19. But to make a free person guilty of advising, plolling or ‘con- 
sulling with a slave or slaves, for the purpose of encouraging 
any tnsurrection or rebellion under that act, there must be proof 
of an actual or meditated rebellion, by a slave or slaves.- ib. 

20. Any words or acts of a free person, which manifest a design 
to effect an insurrection or rebellion, if employed with a view 
to such result, would, it seems, be sufficient to authorise a 
conviction for advising, &c. an intended insurrection, &c.with- 
out the intention originating with a slave, or his concurrence 
or assent being obtained .—b. 

21. And such intention need not be shewn by direct and positive 
proof, where inferrible from facts aud circumstances in them- 
selves indicating it.—7b. 

22. That advising, plotting or consulting, for the purpose of en- 
couraging, exciting, aiding or assisting an insurrection or re- 
bellion, make treason in other nations, which offence is recog- 
nised under a peculiar definition in the constitutions of the 
United States and of Alabama,—does not preclude the legis- 
lature from denouncing these acts as a distinct offence, pun- 
ishable capitally.—7b. 

23. The right of protection belongs to man in his natural state— 
It extends to political communities, and is the foundation of 
the moral power to punish crime, or provide against its com- 
mission. The right to punish an offence actually committed, 
includes the right to prevent, by imposing adequatersanctions. 


+b. 


DEPT. 


1. Aplea in debt in an action, against a co-obligor of a bond, 
(though in short by consent,) that the holder was requested 
to sue the principal in time—should state that the debt was 
lost by the failure, and that the notice was in writing. - - Gayle 


vs Randle. 
AP 71 
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2. In an action of debt against the keeper of a ferry, upon his 
bond, judgment for damages only is good.—Bolls vs Bridges, 
» Judge, &c. 274 


DEEDS. 


1. That part of the ordinance for the government of the Territory 
of the United States, which authorised estates to be conveyed 
by deeds of release, or bargain and sale, attested by two 


witnesses was repealed in this state, by implication, by the 
act of 1803, respecting conveyances... Viswall vs Ross and 
Earle. 321 


2. A deed of lands not attested by witnesses, but acknowledged 

and certified according to the provisions of the act of 1803, is 

as valid as if executed before witnesses.—1b. 321 
$3. Where a deed is exccuted to one in trust, it is not essential 

to its validity, that a corporation, or person for whose benefit 

the deed is made, should execute or express an assent to il:_ - 

in the absence of proof to the contrary, the assent of the be- 

neficiary will be presumed.. 1. 321 
4, Where a grantor in possession, executes a conveyance to one 

as a trustee, the title of the latter, after a sale under the trust 

deed, can not be defeated by evidence, adduced by a subse- 


quent purchaser from the grantor—that he was in the ad- 
verse possession of the estate, when sold and conveyed by the 
trusiee.. ib 321 


5. One taking a mortgage of lands, after the mortgagor has, by 
previous deed conveyed the same premises to a trustee, for 
the payment of a debt, would, under a foreclosure and deed 
under it, take only such interest as the mortgagor has left af- 
ter the trust deed is discharged.—ib. 321 
6. A sale made by a trustee, under a trust deed to pay debts, 
*‘ would not be void, because the advertisement of the sale 
omitted to specify the amount of the debt for which the pro- 
perty was solid. - .1b. $21 


DEMURRER,. 

1 Upon general demurrer to a declaration, containing one good 
count, and others defective—the plaintiff is entitled to judg- 
ment, unless there be a misjoinder of actions.— Chandler vs 
Holloway. 17 

2. By our statute, a demurrer to a bill in Equity is no admission 
of the truth of the allegations in the bill; and it is error, to 
enter a decree in a case where the bill has been demurred to 
without an answer of the defendant, or a decree pro confesso. 
Forrest et al. vs Robinson ez’or. 44 

3. The principle which gives a right of demurrer to each of se- 
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veral counts, authorises also a demurrer to each of several as- 
signments of breaches upon a bond.—Botts et al. vs Bridges, 
judge, Sc. 274 


4. Omission to make profert of a bond, can only be reached by 


special demurrer.—ib. 274 


5. The rule, that if there be one good count, coupled with oth- 


ers bad, a demurrer to the whole declaration will be overrul- 
ed, provided there be not a misjoinder of actions—prevails 
also in error.— Chamberlain vs Darvington. 515 


DEMURRER TO EVIDENCE. 


1. 


ao 


Where the truth of evidence adduced to support an issue, is 
admitted by a defendant, but its legal effect denied, such de- 
fendant has a right to demur to the evidence: and the plain- 
tiff in such case, would be compelled either to join in the de- 
murrer, or to waive the testimony... ~ Alexander vs Filzpatrick. 405 


. For the refusal of an inferior Court, in a proper case, to con- 


pel a party to join in a demurrer to evidence, or waive the 
evidence, error will lie... 405 
Though, if seems, that a party would not be permitted to 
complain in error, of the rejection of a demurrer to evidence, 
where the record showed it to be frivolous... .ib 405 


DEPOSITION. 


a. 


aS) 


To authorise testimony to be used on a trial at law to be ta- 
ken by deposition, an affidavit is essential,showing the grounds 
rendering the deposition necessary.- Worsham vsGoar, adm’r, 441 


. And an affidavit can not be dispensed with, by shewing that 


the adverse party had notice of the issuance of the deposition. 
- -tb. 441 


. A commission to take testimony by deposition, can not be is- 


sued in blank ;—but before leaving the clerk’s hands, must be 
directed to one or more persons. - .tb. 441 


DEVASTAVIT. 


1, 


Chancery will not lend its aid to enforce the payment of debts 
due from an estate out of such portion thereof as has regular- 
ly passed into the hands of heirs and distributees, where the 
representative has committed a devastavil, until the ordinary 
legal remedies have been employed, unsuccessfully, against 
the representative and his sureties... Pyke v3 Searcy et al. 52 


DISCONTINUANCE., 


Where suit is commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
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without noticing the survivor--a discontinuance as against the 
latter, ensues... Gayle and Heustis, adm’ors vs Agee. 


BISTRIBUTION. 

1. Cases may present themselves before the Orphans’ Court, 
where that Court might properly pass upon the account of the 
executor, and yet have no power to order distribution._ - Por- 
tis vs Creagh, ex’or. 

2. Thus, where a testator, by last will, vested the management 
of the estate in his wife, and authorised certain property to 
be divided, under her direction. -giving to some heirs, slaves, 
to some, money, and making the share of others depend upon 
a certain event __it was held, under the facts, that the Or- 
phans’ Court had no power to order a distribution... _7b. 


3. A isin the posession of slaves in which he has a life-estate—— 
the reversion to B..B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the death 
of the co-administrator, intermarries with D. A and C pos- 
sess themselyes of the estate of B; and afterwards A dies, and 
D takes administration on his estate jointly with another, who 
afterwards dies, leaving D sole administrator. D and C be- 
ing husband and wife, take possession of the slaves, in whom 
A had alife estate and Bthe reversion. On a bill filed by B’s 
distributees, it was holden, 

First. .Thatthe possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting D and C to have taken possession of them, as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, and could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. -That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life 
time to the administrators of B, for the same: and the two ad- 
ministrations efter the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 

Thirdly-That while the equities of the bill might be enforced 
against D, administrator, in right of his wife, C, of B’s estate 
.-yet, it did not follow, that D, as the administrator of A, was 
released, or that there was no equity against him: but as the 
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bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a party. 
Fourthly. .That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party... Draughon vs French’s adm’r. 
4. The representative of an administrator, is liable directly to a 
creditor or distributee, for assets of an estate, wasted or con- 
verted by him... -1) 


DIVORCE. 

1, Adultery charged in a bill filed in Chancery, for divorce, 
while not necessary to be established by direct testimony, 
should be shewn by such facts as would lead to the inference, 
as a necesary conclusion, that it had been perpetrated. - - Rich- 
ardson vs Richardson. 

2. Where a bill filed to effect a divorce, charged adultery, 
against the defendant with one, who was proved to have been 
a widow, at whose house the defendant occasionally stopped, 
in passing the road, who had bastard children, reputed to he 
those of defendant; and whom defendant removed to near his 
dwelling, he frequently being seen at her house, and paying 
for a loom set up there; and whoi the witnesses supposed, 
from circumstances, might have lived in adultery with the de- 
fendant;—it was held that these circumstances did not make 
out the adultery, with the certainty required by the rule es- 
tablished in Chancery.- 1b. 

3. The admission or confession of a defendant in his answer, 
cannot establish adultery, or authorise Chancery to decree 
in reference to it, without proof of the fact._ -ib. 

4, And this rule applies in cases of divorce, either @ vinculo or 
a mensa et thoro.. -tb. : 

5. This Court recognizes the doctrine, that an adulterer cannot 
resist a sentence of divorce, by setting up desertion... .1b 

6. Chancery will not award costs against a wife, who files a bill 
for divorce—though she may be unable to prosecute the case 
to a successful issue—1b. 

7. And it seems, it will direct the husband to pay over to the pro- 
chien ami funds, sufficient to prosecute the suit to a final hear- 
ing: and will award the wife, aliment, pendente lite,—ib. 


ERASURE. 

1. A credit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved... 
Clark and Lindsay vs Simmons. 
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ERROR, AND WRIT OF. 

1. Entitling a declaration as of aterm subsequent to that, to 
which the writ is returnable, is not,in this State, a defect 
available, in error... Chandler vs Holldway. 17 

2.A decree erroneous, merely on account of parties in interest 
not being brought into the Court below_ -will not be reversed 
- -it appearing regular as to the parties taking the writ of er- 
ror... Bumpass et al. vs Webb. 65 

3. A decree in Chancery, which, though disposing of the main 
principles of the case, directs an enquiry by a commissioner 
as to matters which require report to a subsequent term,_ - 
and contains no decree for costs;_-is not such a decree as 
will sustain a writ of error...Garrard el al ys Webb et al. 73 

4. That judgment is rendered upon motion to quash the writ, 
when the proper judgment would be, upon non-suil,_ -is no er- 
ror... - Darwin, §c. vs Rait Road Company. 160 

5. No appeal or writ of error lies to the Circuit Court, from a 
decision of the Court of commissioners of revenue aud roads, 
on the establishment of a ferry... Ricks vs Hall. 178 

6. It is not available in error upon a Judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict, a less fine than is prescribed by the act... Covy 
vs The Slate. 186 

7. The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party... Wilkins & Hall vs Wilkins. 245 

8. It is not sufficient merely to object to the competency of a 
witness introduced on atrial in oider to render his admission 
available in error. Jexception in such case, should be taken to 
the opinion of the Court overruling the objection.. .Bank of 
Alabama vs M’ Dade. 252 

9. This Court can not consider instructions made by an inferior 
Court, in relation to a deed, which is not set out in the re- 
cord, nor its provisions stated. . ib. 252 

10. To authorise this Court to consider errors, assigned upon 
the transcript of a record, such transcript must appear to be 
properly attested by the Clerk...Kennedy vs Spencer. 2 

11. But, where the transcript of a record is on file, though im- 
perfect as to the attestation of the Clerk, the judgment will 
not be affirmed on certificate, at the first term.—The practice 
in such case, authorising a cerliorart.. ib. 

12. Where the death of a plaintiff in error is suggested, and no 
personal represeniative afterward appears, the suit will be 
abated:---but judgment can not, in such case, be rendered 
against the sureties to the writ of error bond. —English vs 
Andrews. 319 
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13. Where the competency of matter offered as testimony, de- 
pends upon a fact of which there is no proof, or offer of proof 
.-it is not error for a Court to reject it.. Wiswall vs Ross and 
Erle. 

14. One execn‘or complaining of the judgment or decree of the 
Orphans’ Cotrt, rendered against several executors jointly, 
can not prosecute a writ of error, without using the name of 
all; which he may do, without the consent of the others... 
Portis vs Creagh, ex’or. 

15. A writ of error toa decree or judgment against three execu- 
tors; prosecuted only in the name of one, should be dismiss- 
ed on the mere act of the Court itself. ..7b. 

16. A judgment or verdict, for an amount greater than is antho- 
rised by the cause of action sued on, can not be reached in 
error.. Evans vs Bridges. 

17. Such matter, it seems, can only be taken advantage of, by 
application for a new trial. .1b. 

18. For the refusal of an inferior Court, in a proper case, to 
compel a party to join in a demurrer to evidence, or waive the 
evidence, error will lie...Alerander vs Filzpatrick. 

19. Though if seems, that a party would not be permitted to com- 
plain in error, of a rejection of a demurrer to evidence, where 
the record showed it to be frivolous,. .7b. 

20. A writ of error, not shewing the term to which returnable, 
may be amended by its teste, or the bond or citation... Lyon 
vs Malone. 

21. Where a writ issued against one, by the name of “ Wat- 
kins,’ and he was declared against, by the name of ** Wat- 
son,’ it was held, that after objection toa note signed ** Wat- 
kins,”’ offered to the jury under the general issue, the suffer- 
ing an amendment of the declaration, was error. ~ Watkins vs 
Canterberry 

22. It is good cause for the dismissal of a writ of error, that it 
recites the names of persons not parties to the suit, as shewn 
by the transcript... Roberts vs Taylor et al. 

23. And this, even after appearance and joinder in error_. ib. 

24. The rule, that if there be one good count, coupled with oth- 
ers bad, a demurrer to the whole declaration will be overrul- 
ed, provided there be not a misjoinder of actions .~ prevails 
also, in error..-Chamberlain vs Darrington, 

25. Ah inferior Court will not be held to have committed error, 
in refusing a charge, no ground to sustain which has been laid 
by evidence.. 1b. 

26. The practiceof bringing before this Court voluminous books 
or papers, by attaching them to the bill of exceptions, or as 
references, is irregular and improper... -ib. 

27. Such parts of records, books or documents as are pertinent 
to matters to be considered in the appellate Court, should be 
inserted in the bill of exceptions. . .16. 
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ESCAPE. 

1. An action upon the case lies against a sheriff for the escape 
of a defendant, under proceedings for an unlawful detainer,— 
notwithstanding the penalty given by statute against a sheriff 
by the act of 1805.--Sawyer vs Ballew. 116 


ESTATE. 


1. Where A and B, being co-partners, received consignment of 
goods from C, up to the period of a dissolution of the firm; 
and A having died, B became the administrator and C con- 
tinued his consignments to B, in the firm name, and subse- 
quently obtained a judgment at law against B, as surviving co- 
partner,—on a bill filed by C, to compel payment of such 
judgment from B, the sureties to his bond, and the distribu- 
tion of A’s estate, to whom their shares had regularly passed, 
it was held, 

First—T hat the firm, under the facts, was not to be charged, 
in Chancery, with the accounts raised in the firm name, after 
notice of the dissolution, on the agency alone of B. 

Secondly-—That B’s interest, under the circumstances, be- 
ing balanced, he was a competent witness in the cause._ - Pyke 
vs Searcy et al. 

2. Chancery will not lend its aid to enforce the payment of 
debts due from an estate, out of such portion thereof as has 
regularly passed into the hands of heirs and distributees, 
where the representative has committed a devastavil, until the 
ordinary legal remedies have been employed, unsuccessfully, 
against the representatives and his sureties. . .ib. 52 

3. An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator)_ to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim._ -2b. 

4. A citation to an administrator, calling upon him to shew 
cause why judgment and execution should not be awarded 
against him, for the distributive share of one in an estate,_- 
must set out the previous proceedings had in the settlement 
of the estate.— Welch, adm’r vs Walker et ux. 120 

5. A is in possession of slaves, in which he has a life estate. - 
the reversion to B.-. B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the 
death of her co-administrator, intermarries with D. A and 
C possess themselves of the estate of B; and afterwards, A 
dies, and D takes administration on his estate, jointly with 
another who afterwards dies, leaving D sole administrator. 
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D and C being husband and wife, take possession of the slaves, 
in whom A had a life estate and B the reversion. On a bill 
filed by B’s distributees, it was holden, 

First. .Thatthe possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting D and C to have taken possession of them, as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, end could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life 
time to the administrators of B, for the same: and the two ad- 
ministrations after the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 

Thirdly—That while the equities of the bill might be enforced 
against D, administrator, in right of his wife, C, of B’s estate 
..yet, it did not follow, that D,as the administrator of A, was 
released, or that there was no equity against him: but as the 
bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a party. 

Fourthly-.That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party. - Draughon vs French’s adm’r. 


. The representative of an administrator, is liable directly toa 


creditor or distributee, for assets of an estate, wasted or con- 
verted by him.. .ib 


. One who is an administrator of an estate, in right of his wife, 


does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commen- 
ced in her life-time against both,) by a supplemental bill, 
charging him as executor de son tort, of such estate.- .1b. 


ESTATES FORFEITED. 


he 


Estates granted by government, subject to forfeiture, upon a 
future condition—in the event of their forfeiture, no entry or 
other act is necessary, in order to divest the estate out of the 
grantee.—Kennedy and Moreland vs heirs of M’ Cartney. 
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ESTATES GRANTED BY GOVERNMENT. 


l, 


Estates granted by government, subject to forfeiture, upon a 
future condition, in the event of their forfeiture, no entry or 
other act is necessary, in order to divest the estate out of the 
grantee.— Kennedy and Moreland vs heirs of M? Cartney. 


ESTATES, SETTLEMENT OF. 


1. 


to 


In proceedings before the Orphans’ Court, on the settlement 
of estates, such entries should be made, as to show—at whose 
instance settlements are ordered—what representatives ap- 
pear before the Court, and who claim under the estate, and 
are actors in the cause.—Portis vs Creagh, ex’or. 


. Cases may present themselves before the Orphans’ Court, 


where that Court might properly pass upon the account of the 
executor, and yet have no power to order distribution. _ _ib. 


. Thus, where a testator, by last will, vested the management 


of the estate in his wife, and authorised certain property to 
be divided, under her direction. -giving to some heirs, slaves, 
to some, money, and making the share of others depend upon 
a certain event --it was held, under the facts, that the Or- 
phans’ Court had no power to order a distribution. . ib. 


EVIDENCE. 


1. 


i) 


5. 


One whose property has been levied on in attachment, is a 
competent witness to show a sale of the same property to a 


vendee previous to the levy--it not appearing that a sale of 


the property has been made, and the proceeds applied to the 
satisfaction of a final judgment against the defendant in the 
attachment... Holman vs Arnett et al. 


. Improper conduct in arbitrators, in their award, may be shewn 


by direct testimony, or by such a state of facts as lead the 
mind to the conclusion that an award has been influenced by 
dishonest motives—Bumpass et al. vs Webb. 


. Evidence, in impeaching an award, shewing a mere mistake 


of law or fact, in rendering the award, is not competent. - -ib. 


. Matters of evidence, which can not be replied as an estoppel, 


but which must be relied on, if at all, as evidence under an 
issue, may properly be admitted under a replication, taking 
issue fo the country, to a plea which improperly concludes 
with a verification.—M’ Broom et al. vs the Governor, use &c. 
It seems, that in trespass to try titles, the record of a pre- 
vious suit between the ancestor of the plaintiff, and the de- 
fendant, for the same premises—might be good evidence to 
show notice to the latter of a paramount title, in order to fix 
a period from which the plaintiff is entitled to recover dama- 
es for the occupancy of the premises. . - Kennedy and More- 
land vs heirs of M’ Cartney. 
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The deposition of a husband, taken in a Chancery cause, in 
which the wife is a party, is not competent as testimony, eith- 

er for or against her... Saddler et uz et al. vs Houston & Gilles- 
pre. 208 

7. A bill of lading not declared upon is not evidence, in an ac- 
tion to recover for goods lost by a carrier, without proof of its 
execution.. .Pecks vs Dinsmore et al. 212 

8. Where a bill of lading is produced in an action to recover 
for goods lost by a carrier, such production is an admission, 
that the undertaking of the carrier is in writing—and parol 
proof, that the goods carried were shipped by the shipper, as 
the agent of the plaintiif, is not admissible- -2b. 212 

9. In an action to recover for goods lost by a carrier, evidence, 
that the goods were sh: pped i in the name of one, as the agent 
of the plaintiff. -and were the property of the plaintiff. -is not 
testimony alone of an undertaking to carry- -2b. 

10. Evidence of a general impression, that defendants are the 
editors of a paper, in which a libel is charged to be published, 
is not testimony that they are joint-partners and editors there- 
Pg ep re vs Wiley et al. 215 

. The protest apon a bill of exchange is evidence of the facts 
of a demand, &c., unless these facts be put in issue by other 
testimony... - Moore vs Clements. 32 

12. In a proceeding for unlawful detainer, by A, for the use of 
B, a demand by B, in his own name, is not evidence of the de- 
simand required before the jury.—Kennedy vs Hitchcock. 230 

_A decree can not be iatiied in Chancery upon a bill to 
"hound a mortgage, ordering a sale, without production of 
the mortgage deed, and proof of its execution... Wilkins and 


212 


-~ 
‘ 


Hall vs Wilkins. 245 
A judgment pro confesso, in a Chancery cause, will not au- 
thorise a decree without proof. -ib. 245 


15. Where the competency of matter offered as testimony, de- 
pends upon a fact of which there is no proof, or offer of proof 
.-it is not error for a Court to reject it. . Viswall vs Ross and 
Earle. 321 

16. Testimony having any legal effect in a cause, can not, in re- 
spect to its weight, as proving a fact, be determined by the 
Court. But, whether evidence tends to prove what is perti- 
nent to an issue, may properly be considered by the Court.- - 
ab. 321 

17. Where the truth of evidence adduced to support an issue, 
is admitted by a defendant, but its legal effect denied, such 
defendant has a right to demur to the evidence: and the plain- 
tiff in such case, would be compelled cither to et ~ demur 
rer, or to waive the testimony... 2lerandcr vs Filzpatries 195 

18. For the refusal of an inferior Court, in a proper ca se, to com 
pel a party to join in a demurrer to evidence, or waive the 


evidence, e xy will tre h 105 
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19. Though, it seems, that a party would not be permitted to 
complain, in error, of the rejection of a démurrer to evidence, 
where the record showed it to be frivolous_ _ib. 

20. Where one has declared in assumpsit in two counts. -upon a 
special agreement, and upon a quantum meruil, for work and 
Jabor,. the statement of the plaintiff ’s counsel, in his hearing, 
that by reason of the absence of a witness, the special con- 
tract could not be proved, but that it would be waived, and 
they would proceed to trial upon the common count, -- would 
not be sufficient to exclude evidence, adduced in support of 
the common count..- Blair, Vender §& Wiscolt vs Asbury. 

21. The plea of non-assumpsit, to an action by one, as adininisira- 
for, admits the plaintiff’s right to sue in that capacity; and 
obviates the necessity of proof to that point. - Worsham vs 
Goar, adm’r. 

22. In cases where it is necessary to resort io the post office, as 
a medium of giving notice to an indorser, it should be shewn, 
that notice was sent io the office nearest the party’s residence, 
or that through ignorance of such place of residence, proper 
diligence being used, notice was sent to a supposed place of 
residence, or to where a party was in the habit of receiving 
his letters.—ib. 

23. To authorise testimony to be used on a trial at law to be ta- 
ken by deposition, an affidavit is essential, showing the grounds 
rendering the deposition necessary.- -ib. 

24. An affidavit cannot be dispensed with, by shewing that the 


adverse party had notice of the issuance of the deposition.-ib. +: 


25. A commission to take testimony by deposition, can not be is- 
sued in blank;-.-but before leaving the clerk’s hands, must be 
directed to one or more persons... -ib. 

26. A plaintiff does not lose the right to open and conclude the 
argument of a cause, by the failure of the defendant to offer 
evidence. - .ib. 


EXECUTION. 

1, The selling by a sheriff under execution, of more of the goods 
of a defendant, than are sufficient to satisfy the process_ - 
will render him liable, (to the extent of the additional goods 
sold,) to the action of trespass. . -Roberls vs Beeson. 


EXECUTORS AND ADMINISTRATORS. 

1. Where A and B, being co-partners, received consignment of 
goods from C, up to the period of a dissolution of the firm; 
and A having died, B became the administrator and C con- 
tinued his consignments to B, in the firm name, and subse- 
quently obtained a judgment at law against B, as surviving co- 
partner,—on a bill filed by C, to compel payment of such 
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judgment from L, the sureties to his bond, and the distribu- 
tion of A’s estate, to whom their shares had regularly passed, 
it was held, 

First—That the firm, under the facts, was not to be charged, 
in Chancery, with the acceunts raised in the firm name, after 
notice of the dissolution, on the agency alone of B. 

Secondly--That B’s interest, under the circumstances, be- 
ing balanced, he wasa competent witness in the cause. - _Pyke 
vs ; Searcy et al, 

2, Chancery will not lend its aid to enforce the payment of 
debts due from an estate, out of such portion thereof as has 
regularly passed into the hands of heirs and distributees, 
where the representative has committed a devaslavil, until the 
ordinary legal remedies have been employed, unsuccessfully, 
against the representative and his sureties._ -ab. 52 

3, An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator). to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim.. 2b. 52 

1. In an action by a plaintiff in a judgment to recover of a sher- 
iff’s sureties, money received thereon, by the sheriff’s depu- 
ty,—notice to the sheriffs administrator, that in the event of 
a pending suit being determined against the plaintiff in the 
judgment, the estate of the sheriff would be held liable, held 
suflicient, without the production of the receipts signed by the 
deputy,- the sheriff, under such notice, appearing and defend- 
ing the suit...’ Broom et al. vs the Governor, use, Sc. 90 
A citation to an administrator, calling upon him to shew 
cause why judgment and execution should not be awarded 
against him, for the distributive share of one in an estate,- - 
must set out the previous proceedings had in the settlement 
of the estate.— Welch, adm’r vs Walker et uz. 120 
The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party... Wilkins & Hall vs Wilkins. 245 

7. In proceedings before the Orphans’ Court, on the settlement 

of estates, such entries should be made, as to show- -at whose 
instance settlements are ordered.-what representatives ap- 
pear before the Court, and who claim under the estate, and 
are actors in the cause._ -Porlis vs Creagh, ez’or. 33 
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. Cases may present themselves before the Orphans’ Court, 
where that Court might properly pass upon the account of the 
executor, and yet have no power to order distribution...ib. 332 
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9. Thus, where a testator, by last will vested the management of 
the estate in his wife, and authorised certain property to be 
divided, under her direction. -giving to some heirs, slaves, to 
some, money, and making the share of others depend upon 
a certain event- -it was held under the facts, that the Orphans’ 
Court had no power to order a distribution -ib. 332 

10. One executor complaining of the judgment or decree of the 
Orphans’ Court, rendered against several executors jointly, 
can not prosecute a writ of error, without using the name of 
all; which he may do, without the consent of the others.__ib. 3 

11. A writ of error toa decree or judgment against three execu- 
tors, prosecuted only in the name of one, should be dismiss- 
ed on the mere act of the Court itself. _ ib ; 332 

12. A is in possession of slaves, in which he has a life estate_ - 
the reversion to B-- B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the 
death of her co-administrator, intermarries with D. A and 
C possess themselves of the estate of B; and afterwards, A 
dies, and D takes administration on his estate, jointly with 
another who afterwards dies, leaving D sole administrator. 
D and C, being husband and wife, take possession of the 
slaves in whom A had a life-estate, and B the reversion. On 
a bill filed by B’s distributees it was holden, 

First. .That the possession of the slaves should be consid- 
ered as held under the adminiitration of B’s estate; and that 
admitting D and C to have taken possession of them, as part 
of the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to the 
distributees of B, and could not allege a tortious conversion, 
to evade the distribution. 

Secondly. .That as A, in his lifetime, had possessed himself 
of a part of the estate of B, and was accountable, in his life- 
time, to the administrators of B, for the same; and the two 
administrations after the death of A, being vested in the same 
person, the latter would be held in equity, to have retained 
out of the esttte of A, what was due to the estate of B, and 
was accountable, in equity, to the disiributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained, out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 

Thirdly_ . That while the equities of the bill might be enfore- 
ed against D, administrator in right of his wife, C, of B’s es- 
tate. yet it did not follow that D, as the administrator of A, 
was released, or that there was no equity against him: but as 
the bill sought to establish the liability of the estate of A, and 
not alone to call on A’s administrator, as a trustee, to distri- 
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bute the effects, it was necessary to make A’s administrator a 
party. 

Fourthly---That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the administrator de bonis 
non, of B’s estate a party... Draughon vs French’s adm’r. 

13. The representative of an administrator, is liable, directly to 
a creditor or distributce, for assets of an estate, wasted or 
converted by him.. -1). 

14. One who is an administrator of an estate, in right of his wife, 
does not have his character so changed by her decease, as to 
render it necessary to revive proceedings in equity (commenced 
in her life-time against both,) by a supplemental bill, charg- 
ing him as executor de son lort, of such estate.. ib. 

15. In a case where a made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the lands when the notes were paid: and immediately af- 
terwards B and C assigned the bond to D and E, to indem- 
nify them for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D exer- 
cising a control over them, paid the last note due after suit, 
and took from A’s representative and heirs, a bond condi- 
tioned for the executing of a title to D, within a specified time, 
and on the expiration of this time, brought his action upon the 
bond;--On a bill filed by A’s representative and heirs, it was 
held--- 

First—That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly. .That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. .That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond, a part of 
the case: and that in decreeing a specific execution, Chance- 
ry could decree also a cancellation of the bond. 

Fourthly ..That it was a just excuse, for the delay of the 
administrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly—That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly—That, in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of 
the vendees, parties to the cause, before a decree could be 
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rendered; but that all the amendments for this purpose, could 
be made, on remanding the case to the Court below, on a 
mandate from this Court... Hays et al vs Hall. 

16. The plea of non-assumpsit, to an action by one, as administra- 
tor, admits the plaintiff’s right to sue in that capacity; and 
obviates the necessity of proof to that point... Worsham ys 
Goar, adm’r. 

17. Where a suit is commenced against two upon a promissory 

-note, and one of the defendants dies, the action should be 
prosecuted against the survivor... Gayle and Heuslis, adm’ors 
vs Agee. 

18. In such case, it is crror to revive the suit against the repre- 
sentatives of the deceased party, and to proceed to judgment 
against them.—ib. 

19. Where suit is thus commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 
latter, ensues.- 1b, 


FERRY. 

1. No appeal or writ of error lies to the Circuit Court, from a 
decision of the Court of commissioners of revenue and roads, 
on the establishment of a ferry... Ricks vs Hall. 

. It is no objection to the condition of the bond of a ferry-own- 
er, (given under the statute,) that he is required to keep good 
and sufficient boats, instead of a good and sufficient boat or boats 
—the legal effect of the condition being the same... Bolts et 
al. vs Bridges, Judge, Sc. 

3. That the keeper of a public ferry is required by the condi- 
tion of his bond, (in addition to the statutory recitals,) to do 
and perform generally all matters and things required by the 
laws of ihe State, in such cases made and provided, to be done 
and performed, by the keepers of public ferries, for and during 
the itme he may keep his ferry,,. does not enlarge the legal ef- 
fect of the statutory condition, or increase the duties of the 
ferry-owner beyond his liability under the statute. _ id, 

4, That a ferry-owner, by his negligence, and that of his ser- 
vants, in keeping and managing the ferry, caused a loss of 
property in its conveyance across the stream, is, it seems, a 
proper assignment of breach of that part of the condition of 
his bond, as taken under the statute, which requires the fer- 
ry to be well attended._ -ib. 

5. In an action of debt against the keeper of a ferry, upon his 
bond, judgment for damages only is good.—ib. 
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FORCIBLE ENTRY AND DETAINER. 
1. In a proceeding for unlawful detainer, by A, for the use of B, 
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a demand by B, in his own name, is not evideece of the de- 

mand required before the jury... Kennedy vs Hitchcock. 230° 
2. Proceedings commenced before justices of the peace, on for- 

cible entry and detainer.. when removed: into an appellate 

Court must be tried upon the record, without a declaration or 

jury—Aldridge vs Hightower. 418 
3. The justice before whom such proceedings are had, has no 

right to enter upon his minutes, other evidence than such as 

is made the ground of exceptions.—ib. 418 
4. Such proceedings, when removed to an appellate Court, must 

be tried upon an assignment of errors: and where there is 

none, the judgment will be aflirmed.2b. 418 
9. So, if proceedings commenced before a justice of the peace, 

are removed to the Circuit Court, and from thence into the 

Supreme Court, and the record shows no assignment of er- 

rors in the Circuit Court, and only such are assigned here, 

as arise upon the record of proceedings before the justice—— 

the judgment will be affirmed. -ib. 418: 


GAMING. 

1, An indictment may be sustained under the act of 1826, (pro- 
hibiting gaming on one’s premises) which charges the person 
with permitting gaming to be exhibited in his house.- ~Covy 
vs The State. 186 

2. An indictment against one for permitting gaming to be car- 
ried on inhis house, which states the offence to have been- 
committed at , in the County of T. (describing the 
county,) isa sufficiently certain description of the place where 
the offence is committed, to sustain the indictment—2b. 186 

3. For the offence of keeping a gaming-house, under our sta- 
tutes, two or more persons may be indicted jotnily, and one 
be convicted and the others acquitted.. .1b. 186 

1. It is not available in error upon a judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict, a less fine than is prescribed by the act...ib. 186 








GUARDIAN AND WARD. 

1, Where A, a co-security to a guardianship bond, receiv- 
ed from the guardian, in consideration of the private debt of 
the latter, a portion of his ward’s furids, and after the insol- 
vency of the guardian, B, the other surety was called upon. 
to pay the funds of the ward;—Chancery, (under the facts, ) 
on a bill filed by B, followed up in the hands of A, the amount 
received by him, and decreed its payment to the satisfaction 
of his ward’s claim... Swoope vs Trolier. 

2. Inthe final settlement of the accounts of a guardian, before 
the Orphans’ Court, an allowance to the ward, for his labor, 
while employed for the guardian, can not ke made.—Bass vs 
Cook. 390 
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HEIRS AND WARD. 


1 


o 
- 


3 


A. 


. Chancery will not icud its aid to enforce the paymeut of debis 


due from an estate out of such portion thereof as has regular- 
ly passed into the hands of heirs and distributees, where the 
representative has committed a devastavil, until the ordinary 
Jegal remedies have been employed, unsuccessfully, against 
the representative and his sureties... Pyke vs Searcy et al. 

. An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator)-_ to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 


sureties, and of the distributces, from all original liability of 


the intestate, in respect to the claim.- -ib. 


. A decree in Chancery will not be reversed, because thc 


heirs of a mortgagor do not appear to be made parties,_ _they 


not seeming from the record to be material parties... Wilkins 


and Hall vs Wilkins. 

In a case where a made an agreement for the sale of lands, 
with B and C, and took the notes of the latter, with D and E 
as sureties; and A gave his bond, conditioned to make titles 
to the Jands when the notes were paid: and immediately af- 
terwards B and C assigned the bond to D and E, to indem- 
nify them for becoming sureties: and subsequently, A dying, 
and D and E being in possession of the lands, and D exer- 
cising a control over them, paid the last note due after suit, 
and took from A’s representative and heirs, a bond condi- 
tioned for the executing of a title to ), within a specified time, 
and on the expirztion of this time, brought his action upon the 
bond;- -On a bill filed by A’s representative and heirs, it was 
held--- 

First—That the administrator, under the facts, was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly. .That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly. .That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond, a part of 
the case: and that in decreeing a specific execution, Chance- 
ry could decree also a cancellation of the bond. 

Fourthly ..That it was a just excuse, for the delay of the 
administrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfectcd a title. 

Fifthly—That the assignment of the bond of the intestate, 
by the vendces, to their sureties, created an cquitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 
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Sixthly— That, in a case of this character, it was essential 
io make all the heirs of the vendor, and of the assignee of 
the vendees, parties to the cause, before a decree could be 
rendered; but that all the amendments for this purpose, could 
be made, on remanding the case to the Court below, on a 
mandate from this Court... Hays et al vs Hall. 


IMPROVEMENTS. 


i 


'~ 


Where a parol coniract for the sale and purchase of lands is 
made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements—though 
the specific execution of the agreement may not be enforced 
in equity, either because the agreement is imperfect, or its 
precise terms can not appear,—Chancery will yet decree a 
pecuniary compensation, equivelent to the improvements 
made by the vendee.. . Goodwyn vs Lyon. 

But, where one applies for the protection of Equity, in en- 
forcing a specific execution of a parol agreement for the sale 
of lands, and the answer and proofs disprove the case stated 
in the bill; and it appears that the party seeking the interpo- 
sition of Chancery has failed to comply with the terms of the 
contract, but is in defauli, and that the contract can not be en- 
foreed,—Chancery will not decree compensation for improve- 
ments. . .2). 


iNDICTMENT. 


qr 


In an indictment against a slave for a capital offence, some 
part of the proceedings must contain the name of the owner; 
and such ownership is an essential matter, necessary to be 
proved and found by the jury.. Flora, a slave vs the State. 


. An indictment may be sustained under the act of 1826, (pro- 


hibiting gaming on one’s premises,) which charges the person 
with peamitting gaming to be exhibited in his house,—Covy 
vs the State. 


. An indictment against one for permitting gaming to bs car- 


ried on in his house, which states the offence to have been 
committed at , in the county of T. (describing the 
county,) is a sufficiently certain description of the place where 
the offence is committed, to sustain the indictment. . -ib. 








. Indictments for misdemeanors may well charge in several 


counts, different offences,--the judgment upon each of which 
being the same.—b. 

For the offence of keeping a gaming-house, under our sta- 
tutes, two or more persons may be indicted jointly, and one 
be convicted and the others acquitted. . ib. 

Where a statute adopts a common law offence, all the com- 
mon law requirements, in defining the offence, should be fol- 


lowed in the indictment... The State of Alabama ys Absence. 
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7. But, when a statute describes an act as a crime or misde- 
meanor of particular grade, the indictment need not state the 
legal conclusion, that such act amounts to such crime or mis- 
demeanor. - -ib. 397% 

8. Thus, in an indictment for mayhem, it is not essential to 
charge the offence to bave been committed feloniously.. ib. 397 

9. One indicted as principal in the second degree for the of- 
fence of mayhem, may be guilty of the offence of beating per- 
petrated by the principal in the first degree, without being 
guilty of the mayhem. . -ib. - 397 

10. The statute of 1807, requiring that persons accused of crim- 
inal offences, shall not be set at liberty for irregularity in the 
warrant, or on account of imperfection in the indictment, &c. 
applies to all criminal prosecutions, whatever_.-whether for 


offences, capital or not... The Siate vs Brown. 410 
11. Indictments framed on statutes, must conform strictly to the 
words of the enactment... -ib. 410 


12. Thus, an indictment under the statute of this State, for steal- 
ing slaves, omitting an allegation, that they were stolen out of, 
or from the possession of the master or overseer. -held bad.--ib. 410 


INDORSER. 


1. Where parties being applied to, to become the accommoda- 
dation indorsers of one, on a bill of exchange, to secure them- 
selves, took a deed of trust on the latter’s property, and en- 
dorsed the bill, and the bill not being negotiated, subsequent- 
ly executed a new bill, with the agreement, that a new deed 
of trust should be executed;--and on application to the trus- 
tee for that purpose, the date of the original deed was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
same property—held, that Chancery had the power of decree- 
ing a sale of the trust property, in favor of the original deed, 
and thus saving the lien thereof, to the benefit of the first 
cestui que trust.—Garrard et al. vs Webb et al. 73 

. In cases where it is necessary to resort to the post office, as 
a medium of giving notice to an indorser, it should be shewn, 
that notice was sent to the office nearest the party’s residence, 
or that through ignorance of such place of residence, proper 
diligence being used, notice was sent to a supposed place of 
residence, or to where a party was in the habit of receiving 
his letters. — Worsham vs Goar, adm’r. 441 


3. That the second indorser of a promissory note had neglected 
to pay it within three years, after maturity,—held to be no 
discharge of the first indorser, in an action by the former 
against the latter. . -ab. i41 
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INFANT. 
1. Where two sales of property are made by one, while a minor, 
7 and the Jas? sale is ratified by him, after he comes rf age;—a 
subsequent ratification of the first sale is void. - Derrick et al. 
7 vs Kennedy. Al 


JOINDER OF COUNTS. 

1. Indictments for misdemeanors may well charge in several 
counts, different offences,.-the judgment upon each of which 
being the same.-. - Covy vs the State. 186 


JOINDER OF PARTIES. 
J 1. For the offence of keeping a gaming house, under our sta- 
tutes, two or more persons may be indicted jointly, and one 
) be convicted, and the others acquitted_-Covy vs the State. 186 
2. A decree in Chancery will not be reversed because the heirs 
| of a mortgagor do not appear to be made parties,--they not 
) seeming from the record, to be material parties... Wilkins & 
Hall vs Wilkins. 245 
3. The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party. - -ib. 245 
4, One executor complaining of the judgment or decree of the 
Orphans’ Court, rendered against-several executors jointly, 
can not prosecute a writ of error, without using the name of 
all; which he may do, without the consent of the others. - - 
Portis vs Creagh, ex’or. 332 
5. A-writ of error to adecree or judgment against three execu- 
tors, prosecuted only in the name of one, should be dismiss- 
ed on the mere act of the Court itself. . 2b 332 


JUDGMENT. 
1. Where a verdict of guilty is rendered ina criminal case, and 
the Court adjourns without giving judgment thereon,- -a dif- 
ferent judge presiding at a different term, has power to ren- 
der that judgment, which the first Court should have given. 
Charles, a slave, vs The State. 107 
. That judgment is rendered upon motion to quash the writ, 
when the proper judgment would be, upon non-suit,- -is no er- 
ror... Darwin, §c. vs Rail Road Company. 160 
3. To sustain a judgment of the Tombeckbee Bank, rendered 
against a debtor on motion, the record must show, that the 
certificate of the President of the Bank, that the debt was 
the property thereof, was produced... .. Duncan vs The Tom- 
beckbee Bank ist 
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1. Service of process upon one co-partner ol a firm, afler a dis- 
solution, will not authorise judgment against all the co-part- 
ners. . .2b. 

. In an action of debt against the keeper of a ferry, upon his 
bond, judgment for damages only, is good. — Boils ef al. vs 
Bridges, Judge, &c. 

6. A judgment on verdiot, for an amount greater than is autho- 


vr 


rised by the cause of action sued on, can not be reached in 


error..-Evans vs Bridges. 

7. Such matter, it seems, can only be taken advantage of, by 

application for a new trial. .ib. 

8. This Court will not set aside a judgment obtained on certifi- 
cate, on motion to file a complete transcript of the record and 
proceedings in the case__no return being made to a certiorari 
previously issued to complete the record, and the transcript 
sought to be filed appearing to have been certified from the 
Court below, upon a writ of error sued out to a previous term 
of this Court, and not prosecuted..-Haden and Everett vs the 
United States. 

. This Court will not amend a judgment of affirmance at a sub- 
sequent term to that at which rendered, and award damages, 
on the production of a copy of the writ of error bond, and the 
suggestion, that the bond, or a copy, was not in Court, when 
the judgment was aflirmed._ - Gayle vs gee, ex’or. 


« 


LANDS. 

1. Where onc, having no title to real estate, conveys it, with 
warranty of title, a title acquired after the grant will pass 
to, and vest instantly in the grantee... Kennedy and Moreland 
vs heirs of M? Cariney. 

2. Chancery will not lend its aid to enforce the specific perform 


ance of parol contracts for the sale of lands, where the proof 


of the terms of the agreement is uncertain and contradictory ; 
or where the agreement proved, does not correspond with the 
allegations of the bill... Goodwin vs Lyon. 

3.) Time may become an essential ingredient in the perform- 
ance of a contract, for the sale of lands, so far as its specific 
enforcement in a Court of Equity is concerned..- -ib. 

4. Thus, where it appears that a party seeking to compel a spe- 
cific performance of a parol agreement, for the sale of lands, 
has failed to execute his part of the contract, at the day, with- 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him.- i. 

. Thus, where A, in December, 1833, made a parol agree 
ment with B, for the purchase of lands, which B was to pur- 
chase of an Indian reservec, under which contract B reccived 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty 
four, and the like sumin December, 1835, and in Decembe: 
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1836; and alter B did purchase, A catered upon the land and 

made improvements, but made no offer of payment until Janu- 

ary or February, 1835, (except an offer of the notes of a third 

person, duc several years after the agreement was made,) and 

the contract as disclosed by the bill was uncertain and contra- 

dictory, and altogether disproved by the answer and proof;--a 

bill filed in Chancery for the object of enforcing a specific 

performance, was dismissed with costs:.-but without preju- 

dice to an action at law, or suit in equity to recover back mo- 

ney or property delivered upon the faith ofthe agreement._ _ib.297 
6. Where a parol contract for the sale and purchase of lands is 

made, upon the faith of which the vendee takes possession, 

and makes valuable and permanent improvements. .though 

the specific execution of the agreement may not be enforced 

in equity, cither because the agreement is imperfect, or its 

precise terms cannot appear,---Chancery will yet decree a 

pecuniary compensation, equivalent to the improvements 

made by the vendee. - -ib. 297 
7. But where one applies for the protection of equity in enfore- 

ing a specific execution of a parol agreement for the sale of 

lands, and the answer and proofs disprove the case stated in 

the bill; and it appears that the party seeking the interposi- 

tion of Chancery, has failed to comply with the terms of the 

contract, but is in default, and that the contract connot be en- 

forced, Chancery will not decree compensation for improve- 

ments_ -ib. 297 

Where, on a contract for the sale and purchase of an estate, 

either party has performed a valuable part of bis agreement, 

and is in no default for performance of the residuc,—he is en- 

titled, in equity to a specific execution of the other part of 

the contract.-—Jlays ct al. vs Hallet al. 374 
), Equity will decree a specific execution of a contract, in fa- 

vor of one performing a valuable part of his agreement, and 

who is in no defuult,—-wherever it is impossible to place him 

in statu quo.—tb 374 
10. Where the specific execution of an agreement respetting 

lands, will be decreed in equity between the contracting par- 

tics,——it will also be decreed between al] claiming under them 

in priority of estate, or representation, or tithe--no control- 

ling equities interposing. . -2b. 374 
i1. In acase where A made an agreement for the sale of lands, 

with B and C, and took the notes of the latter, with D and E 

as sureties; and A gave his bond, conditioned to make ti- 

tles to the lands when the notes were paid, and immediately 

afterwards B and C assigned the bond to D and E, to indem 

nify them for becoming suretics: aud subsequently, A dying, 

and D and E being in possession of the lands, and D, exer 

cising a control over them, paid the last note duc, afier suit, 
and took from A’srepresentative and heirs, a bond, conditioned 


forthe exceuting of a title te within a specified time, and on 
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the expiration of this time, brought his action upon the bond; 
On a bill filed by A’s representative and heirs, it was held--- 

First---That the administrator under the facts was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly---That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly---That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had a right also to make the matter of their bond a part of the 
case: and that in decreeing a specific execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly---That it was a just excuse for the delay of the ad- 
ministrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly---That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the latter, which might be fore- 
closed. 

Sixthly---That in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of the 
vendees, parties to the cause before a decree could be render- 
ed; but that all the amendments for this purpose, could be 
made on remanding the case to the Court belew, on a man- 
date from this Court.- -ib. 

12. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may after breach of the condition, e!ect to 
proceed at law for damages, or apply to equity fora specific 
execution.— Haynes vs Farley ex’r, and Bell. 

13. But where one elects in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance,—the vendor shewing no excuse, by proof, for the failure 
to comply with his contract, anterior to the breach of it.—ib 

14. And jt seems the retention of possession, by the vendee, af- 
after action brought for a breach of the bond, would not 
amount to a part performance of the contract, so as to pre- 
clude an action at Jaw for damages. - -tb. 


LANDS, RESERVATION OF. 

1. The reservation of lands to the Cherokee indians, under the 
8th article of the treaty of 1817, enures, as a lile-estate to the 
reservec, only upon complyance with the condition of continu 
ance thereon, as stipulated; and this failing, the fee simple in 
the land reserved, reverts immedialely to the United States 
Kennedy and Moreland vs heirs of M Cariney. 

2. This condition of continuance upon the reservation, during 
the life-time of the reservee, ts one annexed te the hife-estate 
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and upon the breach of it, the expectant estate of the reser- 
vee’s wife and children is at once destroyed.- .ib. 141 
3. That a reservee has complied with the requisites of the trea- 
ty, in making his selection, registering his name, &c. may be 
proved by the deposition, regularly taken, of the Cherokee 
agent... ib. 141 
4. A reservee of lands, under this treaty, can not make any dis- 
position by lease, stipulating a continuance beyond the peri- 
od of a removal from the land, or the extent of his life. ib. 14f 
. Though it seems a lease might be effected of a portion of the 
land, for a time not beyond these periods, if possession is re- 
tained of the residue.—ib. 141 


wa 





LIBEL. 


1. The publication of a libel cannot be established by a coinpa- 

rison of one paper, which is not proved to have been publish- 

ed, with another, published, but not produced on the trial, nor 

its absence accounted for.—Simpson vs Wiley et al. 215 
. Admissions of a defendant in a letter, as to the publication of 

a libel, cannot be proved, where the letter itself is not produ- 

ced or its absence accounted for- -ib. 215 
3. Evidence of a general impression, that defendants are the 
editors of a paper, in which a libel is charged to be published, 

is not testimony that they are joint-partners and editors there- 
of,—tb. 215 
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LIEN. 


1. Where parties being applied to, to become the accommoda- 
dation indorsers of one, on.a bill of exchange, to secure them- 
selves, took a deed of trust on the Jatter’s property, and en- 
dorsed the bill, and the bill not being negotiated, subsequent- 
ly executed a new bill, with the agreement, that a new deed 
of trust should be executed;--and on application to the trus- 
tee for that purpose, the date of the original deed was chang- 
ed to a later date, and duly recorded; and afterwards the trus- 
tee, on assurances of the debtor, that the debt secured by the 
deed had been paid, took a deed of trust to himself, on the 
same property—held, that Chancery had the power of decree- ‘ 
ing a sale of the trust property, in favor of the original deed, 
and thus saving the lien thereof, to the benefit of the first 
cestui que trust.— Garrard et al. vs Webb et al. 73 





LIMITATIONS, STATUTE OF. 

1. In actions, ex contractu, any expression which amounts to an 
admission, that a debt is due, or that a liability exists, wall 
take a case without the statute of limitations, and revive the 
original cause of action... St.John vs Garrow 223 
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2. Such admission has the same effect, whether made to a cre- 
ditor or to a stranger; and is proper proof under a general 
replication to a plea of the statute of limitations- .ib. 


MAYHEM. 

1. In an indictment for mayhem, it is not essential to charge the 
offence to have been committed feloniously,_ . State vs Absence. 

2. One indicted as principal in the second degree for the of- 
fence of mayhem, may be guilty of the offence of beating, per- 
petrated by the principal in the first degree, without being 
guilty of the mayhem... -ib. 

8. So, the charge of a Court, that if the principal in the first 
degree, is guilty of mayhem, and the principal in the second 
degree has aided and abetted the fight—the latter would also 
be guilty of mayhem—would be too broad. -ib. 


MORTGAGE. 

1. A decree in Chancery will not be reversed because the heirs 
of a mortgagor do not appear to be made parties,_ they not 
seeming from the record, to be material parties... Wilkins & 
Hall vs Wilkins. 

2. A decree can not be rendered in Chancery upon a bill to 
foreclose a mortgage, ordering a sale, without production of 
the mortgage deed, and proof of its execution. -ib. 

3. The personal representative of a mortgagor, is an essential 
party in a suit to foreclose—but if he appears, (without for- 
mal order,) and asks and obtains time to answer, he is estop- 
ped, in error, from alleging the absence of proceedings to 
make him a party... -1b. 

4. One taking a mortgage of lands, after the mortgagor has, by 
previous deed conveyed the same premises to a trustee, for 
the payment of a debt, would, under a foreclosure and deed 
under it, take only such interest as the mortgagor has left af- 
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ter the trust deed is discharged.— Wiswall vs Ross and Earle. 321 


MOTION TO QUASH. 

1, That judgment is rendered upon motion to quash the writ, 
when the proper judgment would be, upon non-suit,. _is no er- 
ror.. -Darwin, §c. vs Rail Road Company. 

2. The want of authority in one to execute process, is no 
ground of motion to quash; but must be taken advantage of 
by plea.—Roberts vs Beeson. 


NOTES, PROMISSORY. 
1, A note signed by husband and wife, under an admission by 
her, that itis given for their mutual debt, and accompanied 


160 


164 








~F 


ay 





7 


ww 





INDEX. 587 


by her written undertaking to discharge it, is a proper charge, 
in equity, upon her separate estate, as secured by ante nupti- 
al agreement.- - Sadler et al. vs Houston & Gillespie. 

2. Such note, after repeated admissions of a liability, can not 
be defeated in the hands of an assignee, by allegations astoa 
failure of consideration. - -ib. 

3. A note payable in cotton, for value received, under the sta- 
tute law of this State, imports of itself a consideration. — Wat- 
kins vs Canterberry. 

4, That the second indorser of a promissory note had neglected 
to pay it within three years, after maturity,—held to be no 
discharge of the first indorser, in an action by the former 
against the latter... Worsham vs Goar, adm’r. 

5. Where a suit is commenced against two upon a promissory 
note, and one of the defendants dies, the action should be 
prosecuted against the survivor... Gayle and Heustlis, adm’ors 
vs Agee. 

6. In such case, it is error to revive the suit against the repre- 
sentatives of the deceased party, and to proceed to judgment 
against them.—+tb. 

7. Where suit is thus commenced against two, and upon the 
death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 


latter, ensues.. -tb. 


NOTICE. 

1. In cases where it is necessary to resort to the post office, as 
a medium of giving notice to an indorser, it should be shewn, 
that notice was sent to the office nearest the party’s residence, 
or that through ignorance of such place of residence, proper 
diligence being used, notice was sent to a supposed place of 
residence, or to where a party was in the habit of receiving 
his letters.— Worsham vs Goar, adm’r. 


ORDERS FOR PAYMENT OF MONEY. 

1, A mere request or authority in writing, to an attorney, to pay 
money out of a particular fund, when collected, cannot be 
made the foundation of an action against the drawer... Wa- 


ters vs Carleton. 
2. Such an instrument is not embraced within the statute of 


1807, authorising suit by an assignee. - -2b. 


ORPHANS’ COURT. 

1. In proceedings before the Orphans’ Court, on the settlement 
of estates, such entries should be made, as to show—at whose 
instance settlements are ordered—what representatives ap- 
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pear before the Court, and who claim under the estate, and 

are actors in the cause.—Porlis vs Creagh, ex’or. 332 
2. Cases may present themselves before the Orphans’ Court, 

where that Court might properly pass upon the account of the 

executor, and yet have no power to order distribution... .ib. 332 
3. Thus, where a testator, by last will, vested the management 

of the estate in his wife, and authorised certain property to 

be divided, under her direction. -giving to some heirs, slaves, 

to some, money, and making the share of others depend upon 

a certain event __it was held, under the facts, that the Or- 

phans’ Court had ne power to order a distribution. - ib. 332 
4. One executor complaining of the judgment or decree of the 

Orphans’ Court, rendered against several executors jointly, 

can not prosecute a writ of error, without using the name of 

all; which he may do, without the consent of the others.. -ib. 332 
5. In the final settlement of the accounts of a guardian, before 

the Orphans’ Court, an allowance to the ward, for his labor, 

while employed for the guardian, can not be made.— Bass vs 

Cook. 390 


OWNERSHIP. 

1. In an indictment against a slave for a capital offence, some 
part of the proceedings must contain the name of the owner; 
and such ownership is an essential matter, necessary to be 
proved and found by the jury..-Flora, a slave vs the Siaic. 111 


OYER. 

1, Under the ruJes of practice in this State, the right of a de- 
fendant to crave oyer, subsists, whether profert be made or 
not.— Bolts et al. vs Bridges, Judge, &c. 
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PARTIES. 

1. A decree erroneous, merely on account of parties in interest 
not being brought into the Court below- -will not be reversed 
. -it appearing regular as to the parties taking the writ of er- 
ror.. -Bumpass et al. vs Webb. 65 


PARTNERS. 

1. Where two, being partners in business, after a dissolution, 
entered into an agreement under seal, stipulating by a penal- 
ty, an observance of certain conditions. -held, on a bill filed 
by one of the parties, that Chancery had no jurisdiction to 
enforce the performance of the agreement by one,- -the bill 
alleging no fraud, or desire of a rescission of the agreement, 
= ~y remedy of the party being clear at law... Clark vs 

ark, 9 
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2. Where A and B, being co-partners, received consignment of 

32 goods from C, up to the period of a dissolution of the firm; 

and A having died, B became the administrator, and C con- 

tinued his consignments to B, in the firm name, and subse- 

2 quently obtained a judgment at law against B, as surviving 

co-partner,-—on a bill filed by C, to compel payment of such 

judgment from B, the sureties to his bond, and the distribu- 

tees of A’s estate, to whom their shares had regularly passed, 

it was held, 

First---That the firm, under the facts, was not to be charged, 

2 in Chancery, with accounts raised in the firm name, after no- 

tice of the dissolution, on the agency alone of B. 
Secondly---That B’s interest under the circumstances, be- 

ing balanced, he was a competent witness in the cause. . . Pyke 

2 vs Searcy et al. 52 

3. Chancery will not lend its aid to enforce the payment of debts 
due from an estate out of such portion thereof as has regular- 
ly passed into the hands of heirs and distributees, where the 

0 representative has committed a devastavit, until the ordinary 
legal remedies have been employed, unsuccessfully, against 
the representative and his sureties.---tb. 52 

4. An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator). to arbitrate the claim; which is done, and the 

, award made tie judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim.- -ib. 

5. Where two or more are sued as partners, a verdict may be 
found against such as appear to be so, and in favor of those 

1 not.—Johnson vs Green. 127 

6. Service of process upon one co-partner of a firm, after a dis- 
solution, will not authorise judgment against all the co-part- 
ners. .- Duncan vs The Tombeckbee Bank. 181 

7, Evidence of a general impression, that defendants are editors 
of u paper, in which a libel is charged to be published- -is not 
testimony that they are joint-partners and editors thereof. - - 
Simpson vs Wiley et al. 

8. One partner, who after a dissolution of the firm, pays the firm 
debt, and takes the note of his late as sociate in payment there- 
of, may well maintain an action at law upon the note,—not- 
withstanding he may have received the books and accounts 
of the co-partnership, for collection and settlement;—the con- 
sideration not being impeached, and it not appearing but that 
the debt was paid out of the separate funds of the payee.— 
Lyon vs Malone. 497 

9. In an action by a firm, for use and occupation of 2 house,— 
evidence that the house was soldto one of the firm, but wheth- 

er on account of the firm or net, was not known by the wit- 
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ness, but that the vendee had his account with the firm ered- 
ited with the amount of the purchase money, and that the de- 
fendant rented the house of that member of the firm,—held 
not incompetent testimony to go before the jury.—-Hanks § Hin- 
son vs Patterson. 509 


PAROL AGREEMENT. 

1. Where it appears that a party seeking to compel] a spe- 
cific performance of a parol agreement, for the sale of lands, 
has failed to execute his part of the contract, at the day, with- 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him.. - Goodwin vs Lyon. 297 

2. Thus, where A, in December, 1833, made a parol agree- 
ment with B, for the purchase of lands, which B was to pur- 
chase of an Indian reservee, under which contract B received 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty- 
four, and the like sum in December, 1835, and in December, 
1836; and after B did purchase, A entered upon the land and 
made improvements, but made no offer of payment until Janu- 
ary or February, 1835, (except an offer of the notes of a third 
person, due several years after the agreement was made,) and 
the contract as disclosed by the bill was uncertain and contra- 
dictory, and altogether disproved by the answer and proof;—a 
bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:.-but without preju- 
dice to an action at law, or suit in equity to recover back mo- 
ney or property delivered upon the faith of the agreement._ ib. 297 

3. Where a parol contract for the sale and purchase of Jands is 
made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements- -though 
the specific execution of the agreement may not be enforced 
in equity, either because the agreement is imperfect, or its 
precise terms cannot appear,---Chancery will yet decree a 
pecuniary compensation, equivalent to the improvements 
made by the vendee..- -ib. 297 

4. But where one applies for the protection of equity in enforc- 
ing a specific execution of a parol agreement for the sale of 
Jands, and the answer and proofs disprove the case stated in 
the bill; and it appears that the party seeking the interposi- 
tion of Chancery, has failed to comply with the terms of the 
contract, but is in default, and that the contract connot be en- 
forced, Chancery will not decree compensation for improve- 
ments- -ib, 
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PAYMENT. 

1. A credit entered on the back of a bond, which is legible, 
though shewing some evidence of an attempt to erase it, is 
good evidence of payment to its extent, until disproved. - - 
Clark and Lindsay ys Simmons. 14 
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PLEADINGS. . 


5. 


89 


Upon general demurrer to a declaration containing one good 
count, and others defective—the platntiff is entitled to judg- 
ment, unless there be a misjoinder of actions. - Chandler vs 


Holloway. 


. A count in a declaration for slander, averring that the defen- 


dant charged the plaintiff in the words following to wit: ‘*You,” 
(meaning the plaintiff and others,) ‘‘are a gang of murderers: 
you killed Taylor, and you know it;” held to be sufficiently 
certain; and to entitle the plaintiff to his separate action_ -ib. 
Although a declaration in slander, for words charging a felo- 
ny, need not aver that one has been committed; yet where a 
plaintiff, to render his cause of action complete, avers that 
one (whom he is charged to have murdered,) was killed,— 
the manner of such killing need not be set out.---ib. 


. In an action of slander, the principle, that where words, some 


actionable, and others not, are alleged in a count, it is suffi- 
cient to prove those actionable; applies to a case in which 
the application of some of the actionable words is shown, and 
that of the others does not appear- -ib. 

The Common Law rule, that a general verdict upon a de- 
claration in slander, of several counts, where one is defective, 
is bad,.-is abrogated under the statute of amendments, of 
1824, in all cases where the declaration contains a substan- 
tial cause of action, and a material issue is tried.- -ib. 
Entitling a declaration as of aterm subsequent to that, to 
which the writ is returnable, is not, in this State, a defect 
available, in error. . -2b. 

Matters of evidence, which can not be replied as an estoppel, 
but which must be relied on, if at all, as evidence under an 
issue, may properly be admitted under a replication, taking 
issue to the country, to a plea which improperly concludes 
with a verification.—.W’ Broom et al. vs the Governor, use §c. 
A plea to an action against one for trespass in taking goods, 
“that the goods were taken as sheriff, by virtue of a fiewrt fa- 
cias,”’ estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper officer._ - Roberts 
vs Beeson. 


. In an action for the non-delivery of goods, under an agree- 


ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery—the vendee, in his declaration, must 
aver, and on the trial, prove a readiness to pay, on his part, 
whether the vendor be ready at the place to deliver, or not. 


M’ Gehee vs Hill. 


10. Pleas filed in a case, in short, by consent, must be such as 


rt, 


contain substance. _form only, being waived by such mode of 
pleading... Gayle vs Randle. 
Aplea in debt in an action, against a co-obligor of a bond, 
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(though in short by consent,) that the holder was requested 

to sue the principal in time—should state that the debt was 

lost by the failure, or that the notice was in writing. - ib. 232 
12. It is not necessary that a declaration should be entitled of 

any particular term, or whether it have a caption, or what 

that caption be, so it discloses a good cause of action. . Evans 

vs Bridges. 348 
13. That a declaration is entitled of aterm, subsequent to that 

at which judgment is rendered, is no error- provided it ap- 

pears that the declaration was in Court before judgment. - ib. 348 
14. An amendment of a declaration, in a material point, is not 

allowable, after an issue is submitted to a jury.-. Watkins vs 

Canterberry 415 
15.Thus, where a writ issued against one, by the name of ‘‘ Wat- 

kins,’’? and he was declared against, by the name of “‘ Wat- 

son,”’ it was held, that after objection to a note signed ‘‘ Wat- 

kins,”’ offered to the jury under the general issue, the suffer- 

ing an amendment of the declaration, was error. - -ib. 415 
16.Where permission is given to amend a declaration, the plain- 

tiff has his election either to file a new one, or to amend that 

previously in Court.—Kennedy vs Dear. 423 
17. A declaration, appearing in arecord which shows an order 

of amendment and judgment, will be presumed to have been 

amended by alteration, though alleged to be the original filed: 

and in such case, the defendant can not object, that a new de- 

claration has not been drawn out.. ib 423 
18.A defendant may plead, de novo, to an amended declaration, 

or rely upon a demurrer or plea to that originally filed._ ib. 423 
19. The plea of non-assumpsit, to an action by one, as adminisira- 

tor, admits the plaintiff’s right to sue in that capacity; and 

obviates the necessity of proof to that point-- Worsham vsGoar. 441 
20. In trespass quare clausum fregit, et de bonis asportavit, the plea 

of liberum tenementum, only, not justifying the asportation of 

the chattel, is sufficient... Herndon vs Bartlett. 481 
21.Whether the word “unlawfully,” would be essential in a de- 

claration in trespass quare clausum fregit, et de bonis asporia- 

vit, or not, the words “‘with force and arms,” it seems, would 

be sufficient... 1b. 481 
22. The statement or declaration filed ina case, commenced be- 

fore a justice of the peace, and removed into the Circuit 

Court by appeal, is not subject to the technical rules of plead- 

ing.-- Hanks & Hinson vs Pallerson. 509 
23. So, a statemert in such case, need not be ljaid with a venue; 

nor do more than shew, in general terms, the cause of action 

sued upon, aad a breach. _ -tb. 509 
24. The rule, that if there be one good count, coupled with oth- 

ers bad, a demurrer to the whole declaration will be overrul- 

ed, provided there be not a misjoinder of actions ~~ prevails 

also, in error...Chamberlain vs Darrington. 515 
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PRACTICE. 


1. Where the transcript of a record is ,on file, though im- 
perfect as to the attestation of the Clerk, the judgment will 
not be affirmed on certificate, at the first term.—The practice 
in such case, authorising a certiorari... Kennedy vs Spencer. 272 
. The principle which gives a right of demurrer to each of se- 
veral counts, authorises, also a demurrer to each of several 
assignments of breaches upon a bond. Botts et al. vs Bridges, 


wm 


Judge, Sc. Q74 
3. Umission to make profert of a bond, can only be reached by 
special demurrer._ _7b. 274 


4. Under the rules of practice inthis State, the right of a de- 
fendant to crave oyer, subsists, whether profert be made or 
not.—zb. 274 

. This Court will not refuse to render a judgment on certificate, 
where the transcript has not been filed within the three first 
days of the term, merely on affidavits that the case is not 
brought up for delay, and that the clerk below, is interested, 
and has not sent up the transcript--it not appearing that any 
diligence has been used, to obtain the transcript from the 
clerk... -.2rrington vs Howell. 317 

6. A bill of revivor, or other bill, ancillary to a main cause be- 

fore a Court of Chancery, can not be dismissed by itself, un- 

der the fourth rule regulating Chancery practice... Draugh- 

on vs French’s adm’r. 352 
This Court will not set aside a judgment obtained on certifi- 

cate, on motion to file a complete transcript of the record and 

proceedings in the case__no return being made to a cerliorari 
previously issued to complete the record, and the transeript 
sought to be filed appearing to have been certified from the 

Court below, upon a writ of error sued out to a previous term 

of this Court, and not prosecuted... Haden and Everett vs the 
United States. 393 
A writ of error, not shewing the term to which returnable, 

may be amended by its teste, or the bond or citation. ..Lyon 

vs Malone. 414 

9, It is good cause for the dismissaf of a writ of error, that it 

recites the names of persons not parties to the suit, as shewn 

by the transcript..- Roberts vs Taylor et al. 421 
10. And this, even after appearance and joinder in error--ib. 421 
11, A motion to strike a cause from the docket, on suggestion that 

the transcript has been improperly filed,—comes too late, af- 

ter the Court has permitted the cause to be docketed, and.a 

judgment obtained on certificate, to be set aside... Perryman 

vs Burgsler. 505 
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without proof of the genuineness of the signature, will not 
authorise a judgment... Welch, adm’r vs Walker et uz. 

2. It seems, that where process has gone into the sheriff ’s hands, 
and an acknowledgment of the service thereof appears on the 
back, it might be regarded as the sheriff’s return.—ib. 

3. A citation to an administrator, calling upon him to shew 
cause why judgment and execution should not be awarded 
against him, for the distributive share of one in an estate,.- 
must set out the previous proceedings had in the settlement 
of the estate.—ib. 

4. The want of authority in one to execute process, is no 
ground of motion to quash; but must be taken advantage of 
by plea.—Roberts vs Beeson. 

5. Service of process upon one co-partner of a firm, after a dis- 
solution, will not authorise judgment against all the co-part- 
ners. - Duncan vs The Tombeckbee Bank. 


PROFERT. 

1. Omission to make profert of a bond, can only be reached by 
special demurrer.---Bolts et al. vs Bridges, Judge, &c. 

2. Under the rules of practice in this State, the right of a de- 
ae to crave oyer, subsists, whether profert be made or 
not... -1b. 


PROTEST. 

1, The protest upon a bill of exchange is evidence of the facts 
of a demand, &c., unless these facts be put ir issue by other 
testimony .. . Moore vs Clements. 


REBELLION—AIDING AND ABETTING. 


1. The act of 1812, upon the subject of abetting the rebellion of 
slaves, embraces four distinct descriptions of offence: 

First. -For a free person to be aiding and assisting, or in 
any wise concerned with, a slave or slaves, in any actual re- 
bellion or conspiracy. 

Secondly..For a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

Thirdly. For any free person, in any manner, to advise, 
plot, or consult with any slave or slaves, for the purpose of 
encouraging, exciting, aiding or assisting any such insurrec- 
tion or rebellion. 

Fourthly.-For any free person, in any manner to advise, 
plot, or consult with any slave or slaves, for the purpose of en- 
couraging, exciting, aiding or assisting an intended insurrec- 
tion or rebellion.— The State of Alabama vs M’ Donald. 

2. Each of the foregoing classes embraces several oflences—as 
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in the first class, “aiding and assisting a slave or slaves,’’ &c. 
is one offence; to be, ‘‘in any wise concerned with a slave or 
slaves,’’ &c. is another; and so each category is susceptible 
of sub-division.—ib. 


- To render one guilty of the offence of “aiding and assisting,” 


&c. a slave or slaves, in a meditated rebellion or conspiracy, 
it would not be essential that a rebellion or conspiracy should 
be first meditated by a slave:—if a free person and a slave are 
concerne(, it is immaterial, with whom the scheme may have 
originated. . -1b. 


. But to make a free person guilty of advising, plotting or 'con- 


sulting with a slave or slaves, for the purpose of encouraging 
any insurrection or rebellion under that act, there must be proof 
of an actual or meditated rebellion, by a slave or slaves, - .1b. 

Any words or acts of a free person, which manifest a design 
to effect an insurrection or rebellion, if employed with a view 
to such result, would, it seems, be sufficient to authorise a 
conviction for advising, &c. an intended insurrection, &c.with- 
out the intention originating with a slave, or his concurrence 
or assent being obtained.—ib. 


. And such intention need not be shewn by direct and positive 


proof, where inferrible from facts aud circumstances in them- 
selves indicating it.—7b. 


. That advising, plotting or consulting, for the purpose of en- 


couraging, exciting, aiding or assisting an insurrection or re- 
bellion, make treason in other nations, which offence is recog- 
nised under a peculiar definition in the constitutions of the 
United States and of Alabama,—does not preclude the legis- 
lature from denouncing these acts as a distinct offence, pun- 
ishable capitally.—zb. 


RECORD. 


1. 


Matters of evidence, which can not be replied as an estoppel, 
but which must be relied on, if at all, as evidence under an 
issue, may properly be admitted under a replication, taking 
issue to the country, to a plea which improperly concludes 
with a verification.—M’ Broom et al. vs the Governor, use &c. 


. It seems, that in trespass to try titles, the record of a per- 


vious suit between the ancestor of the plaintiff, and the de- 
fendant, for the same premises—might be good evidence to 
show notice to the latter of a paramount title, in order to fix 
a period from which the plaintiff is entitled to recover dama- 
ges for the occupancy of the premises. .-Kennedy and More- 
land vs heirs of M’ Cartney. 


. To sustain a judgment of the Tombeckbee Bank, rendered 


against a debtor on motion, the record must show, that the 
certificate of the President of the Bank, that the debt was 
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the property thereof, was produced... Duncan vs The Tom- 
beckbee Bank. 

4. Proceedings commenced before justices of the peace, on for- 
cible entry and detainer.. when removed into an appellate 
Court must be tried upon the record, without a declaration or 
jury—-Aldridge vs Hightower. 


REMITTER. 


1. A is in possession of slaves, in which he has a life estate - 
the reversion to B-- B dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the 
death of her co-administrator, intermarries with D. A and 
C possess themselves of the estate of B; and afterwards, A 
dies, and D takes administration on his estate, jointly with 
another who afterwards dies, leaving D sole administrator. 
D and C, being husband and wife, take possession of the 
slaves in whom A had a life-estate, and B the reversion. On 
a bill filed by B’s distributees it was holden, 

First. .That the possession of the slaves should be consid- 
ered as held under ti administration of B’s estate; and that 
admitting D and C to have taken possession of them, as part 
of the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to the 
distributees of B, and could not allege a tortious conversion, 
to evade the distribution. 

Secondly - . That as A, in his lifetime, had possessed himself 
of a part of the estate of B, and was accountable, in his life- 
time, to the administrators of B, for the same; and the two 
administrations after the death of A, being vested in the same 
person, the latter would be held in equity, to have retained 
out of the estete of A, what was due to the estate of B, and 
was accountable, in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained, out of A’s 
estate, what was due to the estate of B, whether it existed as 
a debt, or unliquidated damages. 

Thirdly. -That while the equities of the bill might be enforc- 
ed agaiast D, administrator in right of his wife, C, of B’s es- 
tate. yet it did not follow that D, as the administrator of A, 
was released, or that there was no equity against him: but as 
the bill sought to establish the liability of the estate of A, and 
not alone to call on A’s administrator, as a trustee, to distri- 
bute the effects, it was necessary to make A’s administrator a 

arty. 
‘ Fourthly---That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
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it, there was no necessity to make the administrator de bonis 
non, of B’s estate a party... Draughon vs French’s adm’r. 


ENT. 

In an action by a firm, for use and occupation of a house,— 
evidence that the house was soldto one of the firm, but wheth- 
er on account of the firm or not, was not known by the wit- 
ness, but that the vendee had his account with the firm cred- 
ited with the amount of the purchase money, and that the de- 
fendant rented the house of that member of the firm,—held 
not incompetent testimony to go before the jury.-Hanks & Hin- 
son vs Patlierson. 
. One sued for the rent of a house which he has occupied, can 
not dispute the title of his lessor, without shewing eviction or 
disturbance. - 2b. 


RETAINER. 


A is in the posessio n of slaves in which he has a life-estate—— 
the reversion to B.. 5 dying, C, his widow, and another, 
jointly take administration of his estate; and C, after the death 
of her co-administrator, intermarries with D. A and C pos- 
sess themselves of the estate of B; and afterwards A dies, and 
D takes administration on his estate jointly with another, 
who afterwards dies, leaving D sole administrator. D and 
C being husband and wife, take possession of the slaves, 
in whom A had a life estate and 5B the reversion. On a bill 
filed by B’s distributees, it was holden, 

First. .Thatthe possession of the slaves should be consider- 
ed as held under the administration of B’s estate; and that ad- 
mitting D and C to have taken possession of them, as part of 
the estate of A, yet in equity, they would be held to be re- 
mitted to the title of B; and that they were accountable to 
the distributees of B, end could not allege a tortious conver- 
sion, to evade the distribution. 

Secondly. -That as A, in his life-time, had possessed him- 
self of a part of the estate of B, and was accountable, in his life 
time to the administrators of 5, for the same: and the two ad- 
min‘strations after the death of A, being vested in the same 
person, the latter would be held, in equity, to have retained 
out of the estate of A, what was due to the estate of B, and 
was accountable in equity, to the distributees of B, on the 
ground, that there was no remedy at law, as long as the ad- 
ministrations of A’s and B’s estates were joined in the same 
person; and that as the same person had possession of both 
estates, he would be presumed to have retained out of A’s 
estate, what was duc to the estate of B, whether it existed as 
a debt, or unliquidated damages. 
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Thirdly—That while the equities of the bill might be enforced 
against D, administrator, in right of his wife, C, of B’s estate 
.-yet, it did not follow,that D, as the administrator of A, was 
released, or that there was no equity against him: but as the 
bill sought to establish the liability of the estate of A, and not 
alone to call on A’s administrator, as a trustee, to distribute 
the effects, it was necessary to make A’s administrator a party. 

Fourthly_ .That the bill being filed to effect distribution of 
B’s estate, and no liability being sought to be enforced against 
it, there was no necessity to make the admininstrator de bonis 
non, of B’s estate, a party..- Draughon vs French’s adm’r. 


REVENUE AND ROADS, AND COMMISSIONERS OF. 


No appeal or writ of error lies to the Circuit Court, from a 
decision of the Court of commissioners of revenue and roads, 
on the establishment of a ferry... Ricks vs Hall. 


. Where an act of the Legislature repealed a power, previous- 


ly given to a Judge of the County Court, and Commissioners 
of Roads and Revenue, to establish a poor house,—and re- 
quired a sale by them of all property purchased with that view 
—it was held— 

First. .That the judge and commissioners were alone au- 
thorised to maintain an action against a purchaser of such 
property. 

Second—That the County treasurer could maintain no ac- 
tion against the purchaser of the property sold, on the order 


of the Court to collect the proceeds of the same.. - Harbin vs 


Stewart. 


SALE, 


1. 


iS) 


Where two sales of property are made by one, while a minor, 
and the last sale is ratified by him, after he comes of age;—a 
subsequent ratification of the first sale is void.- ~ Derrick et al. 
vs Kennedy. 


. A trustee employed or appointed to sell an estate, can not, 


either directly or indirectly, effect a purchase of the property 
sold, for himself.—-Saltmarsh vs Beene. 


. Thus, where one, being appointed a commissioner by the Or- 


phans’ Court, to sell real estate, entered into an agreement 
with another, whereby the estate should be purchased by the 
latter, and afterwards divided,---on refusal of the buyer to 
convey, Chancery refused to enforce the agreement... -1b. 


. Chancery will not lend its aid to enforce the specific perform- 


ance of parol contracts for the sale of lands, where the proof 
of the terms of the agreement is uncertain and contradictory ; 
or where the agreement proved, does not correspond with the 
allegations of the bill... Goodwin vs Lyon. 
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5. Time may become an essential ingredient in the perform- 
ance of a contract, for the sale of lands, so far as its specific 
enforcement in a Court of Equity is concerned. 2b. 297 

6. Where it appears that a party seeking to compel a spe- 
cific performance of a parol agreement, for the sale of lands, 
has failed to execute his part of the contract, at the day, with- 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him, - -ib. 297 

7. Thus, where A, in December, 1833, made a parol agree- 
ment with B, for the purchase of Jands, which B was to pur- 
chase of an Indian reservee, under which contract B received 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty- 
four, and the like sum in December, 1835, and in December, 
1836; and after B did purchase, A entered upon the Jand and 
made improvements, but made no offer of payment until Janu- 
ary or February, 1835, (except an offer of the notes of a third 
person, due several years after the agreement was made,) and 
the contract as disclosed by the bill was uncertain and contra- 
dictory, and altogether disproved by the answer and proof;—-a 
bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:--but without preju- 
dice to an action at law, or suit in equity to recover back mo- 
ney or property delivered upon the faith of the agreement._ ib. 297 

8. Where a parol contract for the sale and purchase of lands is 
made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements. -though 
the specific execution of the agreement may not be enforced 
in equity, either because the agreement is imperfect, or its 
precise terms cannot appear,---Chancery will yet decree a 
pecuniary compensation, equivalent to the improvements 
made by the vendee.- ib. 297 

9. But where one applies for the protection of equity in enforc- 
ing a specific execution of a parol agreement for the sale of 
lands, and the answer and proofs disprove the case stated in 
the bill; and it appears that the party seeking the interposi- 
tion of Chancery, has failed to comply with the terms of the 
contract, but is in default, and that the contract connot be en- 
forced, Chancery will not decree compensation for improve- 
ments- -1b, 297 

10. A sale made by a trustee, under a trust deed to pay debts, 
would not be void, because the advertisement of the sale 
omitted to specify the amount of the debt for which the pro- 
perty was sold. .- Wiswall vs Ross § Earle. 321 


SCIRE FACIAS. 


1. It is not essential, in a proceeding by scire facias against bail, 
to sect out the affidavit or order for bail... Gliddenvs Leonard. 194 
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2. In a proceeding by scire facias against bail, it is not necessa- 
ry to show the issuance of a ca. sa. to a County to which a 
defendant may have removed after arrest... Kennedy vs Spen- 
cer. 

3. Under the statute of this State, it is only essential, in order 
to sustain scire factas against bail, that a ca. sa. should be re- 
turned non est inventus, when sued out to the County in which 
the defendant is arrested... -tb. 

4. Scire facias against bail should disclose the cause of action, 
with the certainty requisite in a declaration. - .ib. 

5. So, a scire facias, not setting out the bail bond, with sufficient 
certainty, held defective. - 7b. 


SHERIFF. 

1. The record of a judgment rendered upon proceedings by sci. 
fa. against sureties upon a writ of errot bond, taken upon the 
removal to the Supreme Court of a particular cause; in 
which cause it was determined that a payment made to one, 
as a deputy sheritl, by a defendant to the judgment, was a 
satisfaction of the same ---held to be conclusive, in a suit 
brought by the plaintiff in such judgment against the sureties 
of the sheriff on his official bond, to recover the amount so 
paid to his deputy,—it appearing that notice was given to the 
defendants; and that the sherifl’s representative appeared 
and defended the suit in error: also that the deputy was one 
of the defendants in the suit by sci. fa...’ Broom et al. vs the 
Governor, use, Se. 

2. In an action by a plaintiff in a judgment to recover of a sher- 
iff’s sureties, money received thereon, by the sheriff’s depu- 
ty,—notice to the sheriff’s administrator, that in the event of 
a pending suit being determined against the plaintiff in the 
judgment, the estate of the sheriff would be held liable, held 
sufficient, without the production of the receipts signed by the 
deputy, - -the sheriff, under such notice, appearing and defend- 
ing the suit... ib. 

3. An action upon the case lies against a sheriff for the escape 
of a defendant, under proceedings for an unlawful detainer,— 
notwithstanding the penalty given by statute against a sheriff 
by the act of 1805.--Sawyer vs Ballew. 

4. A plea to an action against one for trespass in taking goods, 
“that the goods were taken as sheriff, by virtue of a fiew i fa- 
cias,”’ estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper oflicer._ . Roberts 
vs Beeson. . 

5. The selling by a sheriff under execution, of more of the goods 
of a defendant, than are sufficient to satisfy ihe process 
will render him ltable, (to the extent of the additional moods 
sold,) to the action of trespass. . th. 
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SLANDER. 
1. A count in a declaration for sland 


dant charged the plaintiffin the wo: 
(meaning the plaintiff and others, ) 
you killed Tay lor, and you know 
certain; and to 
Chandler vs Hi follor 
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3. In an action of slander, the principle, that where words, some 
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. an 1 1 Hi sy! 
cient to prove those acti ynable; a spies to a case In whieh 
D eae . r 4) . ee rane aan 
the application of some of the actionable words is shown, and 
Pics i s 
that of the others does not appear. .1b 
4. The Common Law rule, that a general verdict upon a de- 
M ] P caral nrnist ° whe sce“ Cat hes 
claration in slander, of several counts, where is defective, 
. , } ? s va rs ¥% 
is bad,- -is a brogate d under the sfatute of : sndments of 
4, in all cases where the declaration contains a substan- 


a charge that “they,” (meaning ti 


“¢ killed Taylor.?’_ ib. 


6. In the action of slander, a verdict uj 





on which ave is hired, are not 


~~ 
a 


AD G 


ra é\ 


~ 


cause of action, and a material 


ie action of slander is maintainabl 


murdered.) was kill 


oat be set 


led,— 


ps ear 


{ 
! 
i 


issue is tried._ 2b. 


i 
oe 
ble se parately, by ne, on 


) 


1 . ehee* 
ic plaintiff and his family 3 


pon the issue of not guilly—- 


: - a 
ya nilarn?t 7 ¢ 


that “the jury find the issuc, for the plaintiff,” &c., is sufhi- 
cient.---tb. 

SLAVES. 

1, In an indictment against a slave for a capital offence, some 
part of the preceedings must contain the name of the owner; 
and such ownership is an essential matter, necessary to be 
proved and found by the vur Mora, a vs lie Sia 

2. The strict rule now recognised, in relation 
itv Oi Car 1e} ( 3 ! » I ‘ v H 

laves.— Willia § an Hiici vs : { r 

3. The owner-of a steam-boat, who emplovs a slave thereon, is 
only liable to the owner of the slave, in the event of his being 
killed, for gross neglicence.. -v). 

4, Where the owner of a slave, who hires him nvona s ’ 
boat, at the time, cl arly knows of « cts existing in such 
boat,—he assumes the risk of such accidents and injuries as 
may occur therefrom... rs 

5. Trustees, authorised to receive the profits of a steam-boat, 


liable for in 
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slave, while on such boat,—it not appearing that they hac 
a right to the possession of the boat at the time of the injury. 


6. Nor will the acts of one trustee, without proof that they were 
authorised by the other, fix the liability of both in such a case. 
- -tb. 

7. An indictment under the statute of this State, for steal- 
ing slaves, omitting an allegation, that they were stolen out of, 
or from the possession of the master or overseer. -held bad. _ - 
The State vs Brown. 

8. The act of 1812, upon the subject of abetting the rebellion of 
slaves, embraces four distinct descriptions of offence: 

First. . For a free person to be aiding and assisting, or in 
any wise concerned with, a slave or slaves, in any actual re- 
bellion or conspiracy. 

Secondly.. For a free person to be similarly concerned in 
any meditated rebellion or conspiracy. 

Thirdly. .For any free person, in any manner, to advise, 
plot, or consult with any slave or slaves, fur the purpose of 
encouraging, exciting, aiding or assisting any such insurrec- 
tion or rebellion. 

Fourthly..For any free person, in any manner to advise, 
plot, or consult with any slave or slaves, for the purpose of en- 
couraging, exciting, aiding or assisting an intended insurrec- 
tion or rebellion.— The Stale of Alabama vs M’ Donald. 

9. Each of the foregoing classes embraces several offences—as 
in the first class, ‘‘aiding and assisting a slave or slaves,” &c. 
is one offence; to be, ‘‘in any wise concerned with a slave or 
slaves,”’ &c. is another; and so each category is susceptible 
of sub-division.—7b. 

10. To render one guilty of the offence of “‘aiding and assisting,” 
&c. a slave or slaves, in a meditated rebellion or conspiracy, 
it would not be essential that a rebellion or conspiracy should 
be first meditated by a slave:—if a free person and aslave are 
concernei|, it is immaterial, with whom the scheme may have 
originated... ib. 

11.But to make a free person guilty of advising, plotting or con- 
sulling with a slave or slaves, for the purpose of encouraging 
any insurrection or rebellion under that act, there must be proof 
of an actual or meditated rebellion, by a slave or slaves. - -ib. 

12, Any words or acts of a free person, which manifest a design 
to effect an insurrection or rebellion, if employed with a view 
to such result, would, it seems, be sufficient to authorise a 
conviction for advising, &c. an intended insurrection, &c. with- 
out the intention originating with a slave, or his concurrence 
or assent being obtained.—ib. 

13. And such intention need not be shewn by direct and positive 
proof, where inferrible from facts aud circumstances in them- 
selves indicating it.—ib. 
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SPECIFIC PERFORMANCE. 
1. Chancery will not lend its aid to enforce the gpecifie perform- 
ance of parol contracts for the sale of Jands, where the proof 
of the terms of the agreement is uncertain and contradictory; 
or where the agreement proved, does not correspond with the 
allegations of the bill... Goodwin vs Lyon. 297 
2. Time may become an essential ingredient in the perform- 
ance of a contract, for the sale of lands, so far as its specific 
enforcement in a Court of Equity is concerned... -ib. 297 
3. Where it appears that a party seeking to compel a spe- 
cific performance of a parol agreement, for the sale of lands, 
has failed to execute his part of the contract, at the day, with- 
out excuse on his own part, or the assent of the other party, 
to the delay, Chancery will not relieve him. 2b. 297 
4. Thus, where A, in December, 1833, made a parol agree- 
ment with B, for the purchase of lands, which B was to pur- 
chase of an Indian reservee, under which contract B received 
a horse, valued at one hundred dollars, and was also to receive 
one hundred dollars in December, eighteen hundred and thirty- 
four, and the like sum in December, 1835,and in December, 
1836; and after B did purchase, A entered upon the land and 
made improvements, but made no offer of payment until Janu- 
ary or February, 1835, (except an offer of the notes of a third 
person, due several years after the agreement was made,) and 
the contract as disclosed by the bill was uncertain and contra- 
dictory, and altogether disproved by the answer and proof;——a 
bill filed in Chancery for the object of enforcing a specific 
performance, was dismissed with costs:.-but without preju- 
dice to an action at law, or suit in equity to recover back mo- 
ney or property delivered upon the faith of the agreement... .1b. 297 
5. Where a parol contract for the sale and purchase of Jands is 
made, upon the faith of which the vendee takes possession, 
and makes valuable and permanent improvements. though 
the specific execution of the agreement may not be enforced 
in equity, cither because the agreement is imperfect, or its 
precise terms cannot appear,---Chancery will yet decree a 
pecuniary compensation, equivalent to the improvements 
made by the vendee.- -1b. 297 


6. But where one applies for the protection of equity in enfore- 
ing a specific execution of a parol agreement for the sale of 
lands, and the answer and proofs disprove the case stated in 
ihe bill; and it appears that the party seeking the interposi- 
tion of Chancery, has failed to comply with the terms of the 
contract, but is in defau!t, and that the contract connot be en- 

' forced, Chancery will not decree compensation for improve- 
ments. .1b. 297 

7. Where, on a contract for the sale and purchase of an estate, 
either party has performed a valuable part of his agreement, 
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and is in no default for performance of the residue,—he is en- 

titled, in equity to a specific execution of the other part of 

the contract.-—Hays et al. vs Hallet al. 374 
8. Equity will decree a specific execution of a contract, in fa- 

vor of one performing a valuable part of his agreement, and 

who is in no defuult,--wherever it is impossible to place him 

in slalu guo.—tb 374 
9. Where the specific execution of an agreement respecting 

lands, will be decreed in equity between the contracting par- 

ties,--it will also be decreed between all claiming under them 

in priority of estate, or representation, or title--no control- 

ling equities interposing...1b. 374 
10. In acase where A made an agreement for the sale of lands, 

with B and C, and took the notes of the latter, with D and E 

as sureties; and A gave his bond, conditioned to make ti- 

tles to the lands when the notes were paid, and immediately 

afterwards B and C assigned the bond to D and E, to indem- 

nify them for becoming sureties: and subsequently, A dying, 

and D and E being in possession of the lands, and D, exer- 

cising a control over them, paid the last note due, after suit, 

and took from A’s representative and heirs, abond, conditioned 

for the executing of a title to D, within a specified time, and on 

the expiration of this time, brought his action upon the bond; 

On a bill filed by A’s representative and heirs, it was held--- 

First---That the administrator under the facts was entitled 
to a specific execution of the contract of his intestate, and 
that the heirs of A might well become parties to the suit, as 
complainants. 

Secondly---That the bond executed by the representative 
and the heirs, was without consideration and void. 

Thirdly---That the complainants, in applying to Chancery 
for a specific execution of the agreement of their intestate, 
had aright also to make the matter of their bond a part of the 
case: and that in decreeing a specific execution, Chancery 
could decree also a cancellation of the bond. 

Fourthly---That it was a just excuse for the delay of the ad- 
ministrator to file his bill sooner than he did, that the party 
holding the bond of his intestate, might have applied to the 
Orphans’ Court, and there have perfected a title. 

Fifthly---That the assignment of the bond of the intestate, 
by the vendees, to their sureties, created an equitable mort- 
gage of the lands, in favor of the Jatter, which might be fore- 
closed. 

Sixthly---That in a case of this character, it was essential 
to make all the heirs of the vendor, and of the assignee of the 
vendees, parties to the cause before a decree could be render- 
ed; but that all the amendments for this purpose, could be 
made on remanding the case to the Court belew, on a man- 
date from this Court.—ib. 374 
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11. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may after breach of the condition, elect to 
proceed at law for damages, or apply to equity fora specific 
execution.— Haynes vs farley ex’, and Bell. 

12. But where one clects in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance,—the vendor shewing no excuse, by proof, for the failure 
tocomply with his contract, anterior to the breach of it.—w 

13. And it seems the retention of possession, by the vendee, af- 
after action brought for a breach of the bond, would not 
amount to a part performance of the contract, so as to pre- 
clude an action at law for damages... 1b. 





STATUTE. 

1, Where a statute adopts a common law offence, all the com- 

mon law requirements, in defining the offence, should be fol- 

lowed in the indictment..- The State of Alabama vs Absence. 

But when a statute describes an act as a crime or misde- 

meanor of particular grade, the indictment need not state the 

legal conclusion, that such act amounts to such crime or mis- 
demeanor.—zb. 

3. Thus, in an indictment for mayhem, it is not essential to charge 
the offeuce tovyhave been committed feloniously.. .1b, 

4, Indictments Aramed on statutes, must conform strictly to the 
words of the enactment... Silaic vs Brown. 

5. Thus an indictment under the statute of this State, for steal- 
ing slaves, omitting an allegation, that they were stolen out of, 
or from the possession of the master or overseer—held bad.—ib. 


o 
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1. Chancery will not lend its aid to enforce the payment of 
debts due from an estate, out of such portion thereof as has 


regularly passed into the hands of heirs and distributees, 
where the representative has committed a devaslavi, until the 


ordinary legal remedies have been employed, unsuccessfully, 
against the representative and his sureties. »Pyke vs Searcy. 

2.°An agreement by one, holding claims against an estate, on 
account of the debt of a firm, (the survivor of which is the 
administrator). -to arbitrate the claim; which is done, and the 
award made the judgment of the Court, whereby day is given 
the survivor, will operate a discharge of the administration 
sureties, and of the distributees, from all original liability of 
the intestate, in respect to the claim.. -1b. 

3. The record of a judgment rendered upon proceedings by sct. 
fa. against sureties upon a writ of error bond, taken upon the 
removal to the Supreme Court of a particular cause; in 
which cause it was determined that a payment made to one, 
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4, 


5. 


6. 


7. 


as a deputy sheriff, by a defendant to the judgment, was a 
satisfaction of the same ---held to be conclusive, in a suit 
brought by the plaintiff in such judgment against the sureties 
of the sheriff on his official bond, to recover the amount so 
paid to his deputy,—it appearing that notice was given to the 
defendants; and that the sheriff’s representative appeared 
and defended the suit in error: also that the deputy was one 
of the defendants in the suit by sci. fa.. 47 Broom el al. vs ihe 
Governor, use, Sc. 
In an action by a plaintiff in a judgment to recover of a sher- 
iff’s sureties, money received thereon, by the sheriff’s depu- 
ty,—notice to the sheriff’s administrator, that in the event of 
a pending suit being determined against the plaintiff in the 
judgment, the estate of the sheriff would be held liable, held 
sufficient, without the production of the receipts signed by the 
deputy, - “the sheriff, under such notice » appearing and defend- 
ing the suit.. cb. 

A contract for the loan of money, upon which a note and 
surety is taken, and which, by the terms of the note, is to be 
repaid in anolher Siate, (not containing any agreement as to 
the particular rate of interest to be charged,) which, after ma- 
turity, and the insolvency and death of the borrower, is ex- 
tended by his sureties upon a new contract, under which a 
higher rate of interest is charged upon the note, after its ma- 
turity, than is authorised by the laws of the State, where the 
note is payable—is usurious.—-Ely vs Af’ Clung. 

Where a surety, afier the execution of a deed of trust, ex- 
ecuted for his benefit while surety,—discharges the liability 
he has secured, toe an amount equal to the price g giv en for the 
trust property, on a sale made to him under the trust deed,— 
such discharge of the security is adequate consideration for 
the purchase.—Bank of Alabama vs A Dade. 

One who is a party, provided for in a deed of trust, is not a 
competent witness, to sustain the deed, and a sale made un- 
der it, by the trustee.-—2b. 


SURVIVOR. 


1. 


19 


Where a suit is commenced against two, upon a pro- 
missory note, and one of the defendants dies, the action 
should be prosecuted against the survivor.---Gayle and Heus- 
tis, adm’rs vs Agee. 

In such case, it is crror to revive the suit against the repre- 
sentatives of the deceased party, and to proceed to judgment 
against them. —ib. 


- Where suit is thus commenced against two, and upon the 


death of one it is prosecuted against his representatives, 
without noticing the survivor--a discontinuance as against the 
latter, ensues. - ib. 
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TENANT IN COMMON. 

1, While one tenant in common may not maintain an action at 
law, against u co-tenant for the taking of a chattel, unless 
destroyed or so changed that possession can not be regained— 
yet one tenent is not at liberty to invade the close of another, 
and take into his possession a chattel owned by them jointly, 
though the one might have its exclusive enjoyment, and re- 
fusc a participation to the other..-Herndon vs Bartlelt. 

2. So, in trespass for breaking the close of plaintiff. and taking 
a chattel therefrom, it is no justification or plea, that the de- 
fendant was tenant, in common with plaintifl, of the chattel; 
that the plaintiff had appropriated it to his exclusive use, and 
excluded the defendant from the use thereof; and that being 
such tenant in common, defendant broke the close and took 
the chattels, as he lawfully might—doing as little injury as 


possible... .ib. 


TITLE. 

1, Where one, having no title to real estate, conveys it, with 
warranty of title, a title acquired after the grant will pass 
to, and vest instantly in the grantee.. .Kennedy and Moreland 
vs heirs of M’ Cartney. 

2, It seems, that in trespass to try titles, the record of a pre- 
vious suit between the ancestor of the plaintiff and the defen- 
dant, for the same premises, might be good evidence to show 
notice to the latter of a paramount title, in order to fix a peri- 
od from which the plaintiff is entitled to recover damages for 
the occupancy of the premises.—ib. 

3. One sued for the rent of a house which he has occupied, can- 
not dispute the title of his lessor, without shewing eviction or 
disturbance... Hanks vs Hinson & Patterson. 


TITLE BOND. 

1, Chancery will not relieve a vendee of real estate, by enjoin- 
ing the collection of notes given for the purchase money, on 
the allegation, (without proof,) that the vendor has no title, 
and has absconded, where it'appears that the vendce took a 
bond for titles, conditioned for their execution on the payment 
of the first instalment..which instalment had not been paid, 
nor offer made to do so, or the same excused;--and where the 
vendee had suffered judgment against him on one of the 
notes, without defending the same..-Lewis and Gorman vs 
Bibb. 

2, Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may, after breach of the condition, elect to 
proceed at Jaw for damages, or apply to equity for a specific 
execution.—Haynes vs Farley, ex’or and Bell. 


607 


481 


481 


141 


141 


509 


84 


528 











608 INDEX. 


3. But, where one elects, in such case, to preceed at law, equily 
will not interpose, and compel the vendee to accept a convey- 
ance—the vendor shewing no excuse, by proof, for the failure 
to comply with his contract, anterior to the bre “ac h of it.. ib. 

4. And, it seems, the retention of possession, by the vendee, af- 
ter action brought for a breach of the bond, dee not amount 
to a part performance of the contract, so as to preclude an 
action at law for damages. - -ib. 


TREATY, CHEROKEE. 

1. The reservation of lands to the Cherokee Indians, under the 
Sth article of the treaty of 1817, rer. as a life-estate to the 
reservec, only upon com; sliance with the condition of continu- 
ance thereon, as stipulated; and this failing, the fee simple in 
the land reserved, reverts immedialely to the United States. 
Kennedy and Moreland vs heiis of AP Carta: y. 

. Fhis condition of continuance upon the reservation, during 
the life-time of the reservee, is one annexed to the life-estate; 
and [upon the breach of it, the expectant estate of the reser- 
vee’s wife and children is at once ‘destroy ed... 

3. That a reservee has complied with the cease of the trea- 
ty, in making his selection, registering his name, &c. may be 
proved by the deposition, regularly taken, of the Cherokee 
agent... .tb. 

4. A reservee of lands, under this treaty, can not make any dis- 
position by lease, stipulating a continuance beyond the peri- 
od of a removal from the land, or the extent of his life._ ib. 

. Though it seems a lease might be effected of a portion of the 
land, for a time not beyond these periods, if possession is re- 
tained of the residue.—ib. 

6. The act of Congress of the 29th May, 1830, which relin- 
quished to Conaleskee, a Cherokee Indian, and his heirs, all 
the right of reversion of the United States, in and toa certain 
tract of land, contemplated, an immediate sale of the same 
by him; and not a mere possession, for the benetit of a previ- 
ous purchaser.---ib, 


TRESPASS FOR TAKING GOODS. 


1. A plea to an action against one for trespass in taking goods, 
“that the goods were taken as sheriil, by virtue of a fieivi fa- 
cias,” estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper oflicer.. - Robevis 
vs Beeson. . 


2. The want of authority in one to execute process, is no 


ground of motion to quash; but must be taken advantage of 


by plea.—tb. 
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TRESPASS TO TRY TITLES. 
. It seems, that in trespass to try titles, the record of a per- 
vious suit ’ between the ancestor of the plaintiff, and the de- 
fendant, for the same premises—might be good evidence to 
show notice to the latter of a paramount title, in order to fix 
a period from which the plaintiff is entitled to recover dama- 
ges for the occupancy of the premises... Kennedy and More- 
land vs heirs of JW’ Cartney. 
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141 


TRESPASS QUARE CLAUSUM FREGIT ET DE TONIS ASPORTAVIT. 


1. While one tenant in common may not maintain an action at 
law, against a co-tenant for the taking of a chattel, unless 
des troy ed or so changed that possession can not be regained— 
yet one tenent is not at liberty to invade the close of another, 
and take into his possession a chaitel owned by them jointly, 


! 


though the one might have its exclusive onions , and re- 





fuse a participation to the other..-Herndon vs Bavilett. 

. So, in trespass for breaking the close of plaintiff, and taking 
a chattel therefrom, it is no justification or plea, that the de- 
fendant was tenant, in common with plaintiff, of the chattel; 
that the praeetas id appr opriat d it to his exclusive use, and 
excluded the defendant from the use thereof; and that being 
such tenant in common, defendant broke the c close and took 
the chattel, as he lawfully might—doing as little injury as 
possible._ 1b. 

3. In trespass quare clausum fregit, et de bonis asportavit, the plea 
of Ceram +3 mentum, only, not justifying the asportation of 
the chattel, is sufficient. - ib. 

WwW bathers‘ the word “‘unlawfully,”? would be essential in a de- 
claration in trespass quare clausum fregil, et de bonis asporta- 
vil, or not, the words ‘‘with force and arms,”’ it seems, would 
be sufficient.. id. 

‘REASON. 

1. That advising, plotting or cons sulting, for the purpose of en- 
couraging, exciling, aiding or assisting an insurrection or re- 
bellion, make treason in other nations, which offence is recog- 
nised under a pecul ti ur definition in the constitutions of the 
United States and of Al: ibama,—-does not preclude the legis- 
lature from denouncing these acts as a distinct offence, pun- 
ishable capitally.—S! ale vs M’ Donald. 


TREASURER, COUNTY. 
2, Where an act of the Legislature repealed a power, previous- 
ly given to a Judge of the County Court, and Commissioners 
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of Roads and Revenue, to establish a poor house,—and re- 
quired a sale by them of all property purchased with that view 
—it was held— 

First. .'That the judge and commissioners were alone au- 
thorised to maintain an action against a purchaser of such 
property. 

Second——That the County treasurer could maintain no ac- 
tion against the purchaser of the property sold, on the order 
of the Court to collect the proceeds of the same.. - Harbin vs 
Stewart. 370 


TRUSTEE. 
1. Trustees, authorised to receive the profits of a steam-boat, 
on which a slave is hired, are not liable for injuries to such 
slave, while on such boat,—it not appearing that they had 
a right to the possession of the boat at the time of the injury. 
Williams and Hitchcock vs Taylor. 234 
. Nor will tlie acts of one trustee, without proof that they were 
— by the other, fix the liability of both in such a case. 
- -1b. 234 
3. A trustee employed or appointed to sell an estate, can not, 
either directly or indirectly, effect a purchase of the property 
sold for himself... Salimash vs Beene. 283 
4, Where one, being appointed a commissioner by the Orphans’ 
Court to sell real estate, entered into an agreement with ano- 
ther, whereby the estate should be purchased by the latter, 
and afterwards divided, -on refusal of the buyer to convey, 
Chancery refused to enforce the agreement. -tb. 283 


LS) 


USURY. 

1. Usury is complete where a direct loan of money is made, and 
more than the legal rate of interest is secured for the forbear- 
ance of payment.—Ely vs M’Clung. 128 

2. Whatever form, shape or disguise, a contract for the loan 
of money assumes, when the capital is to be returned, at all 
events,—a profit made, or loss imposed, upon the necessities 
of the borrower, (over and above the legal rate of interest,) 


will constitute usury.—ib. 128 
3. To make a contract for the loan of money usurious, there 
must exist the intention, knowingly to commit usury.ib. 128 


4. The intent of parties to commit usury, where the contract is 
not upon its face usurious, is to be collected from the circum- 
stances of the case, the situation and object of the parties, 
at the time of the loan; the character of, and use to be made 
of the funds loaned, or article transferred; and the time, man- 
ner and place of re-payment.—ib. 128 
5. A contract for the loan of money, upon which a note and 
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surety is taken, and which, by the terms of the note, is to be 
repaid in another State, (not containing any agreement as to 
the particular rate of interest to be charged,) which, after ma- 
turity, and the insolvency and death of the borrower, is ex- 
tended by his sureties upon a new contract, under which a 
higher rate of interest is charged upon the note, after its ma- 
turity, than is authorised by the laws of the State, where the 
note is payable—is usurious. - -2b. 


VENDEE AND VENDOR. 


1. 


LS) 


Chancery will not relieve a vendee of real estate, by enjoin- 
ing the collection of notes given for the purchase money, on 
the allegation, (without proof,) that the vendor has no title, 
and has absconded, where it appears that the vendee took a 
bond for titles, conditioned for their execution on the payment 
of the first instalment..which instalment had not been paid, 
nor offer made to do so, or the same excused;--and where the 
vendee had suffered judgment against him on one of the 
notes, without defending the same..-Lewis and Gorman vs 


Bibb. 


. In an action for the non-delivery of corn and fodder, upon an 


agreemant to deliver, unavoidable accidents only excepted,—it 
is no excuse, that the vendor did not, in consequence of un- 
usual drouth during the cropping season, raise sufficient to 
supply the quantity agreed to be delivered.----M’ Gehee vs 
Fill. 


3.Where, upon an entire contract to deliver corn and fodder, the 


vendor delivers part thereof, the vendee is not bound to re- 
ceive such part, where there is an understanding that the ven- 
dor will not deliver the balance.—ib. 


. Whether the vendee, has a right, from the circumstances, to 


understand that the vendor will not deliver the whole, under 
his contract, is in such case, a fact proper for the determina- 
tion of the jury.—zb. 


. In order to discharge a defendant from liability, for a non-de- 


livery under such contract, on the ground, that the plaintiff 
refused to receive a part of the goods agreed to be delivered, 
the jury should be satisfied that the defendant intended to 
comply fully with the agreement to deliver the whole.—tb. 


. In an action for the non-delivery of goods, under an agree- 


ment, whereby one contracts to sell and deliver, and the oth- 
er to pay on delivery. the vendee, in his declaration, must 
aver, and on the trial, prove, a readiness to pay on his part, 
whether the vendor be ready at the place to deliver, or not.ib, 

That a credit which a vendee might obtain by the delivery 
of the goods, in such case, together with his other means, 
would enable him to raise the money to pay for them, is not 
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sufficient for a jury to consider as proof of a readiness on the 
part of the vendee, to comply with his part of the contract-ib. 170 
8. That property remains with a vendor for a period (not unrea- 
sonable,) after a sale—does not per se, avoid the sale. the 
possession appearing bona fide.—Bank of Alabama vs WP Dade. 
9. Where a vendee of lands takes a bond, conditioned for title 
at a future day, he may, afier breach of the condition, elect to 
proceed at law for damages, or apply to equity for a specific 
execution.— Haynes vs Farley, ex’or and Bell. 528 
10. But, where one elects, in such case, to proceed at law, equity 
will not interpose, and compel the vendee to accept a convey- 
ance—the vendor shewing no excuse, by proof, for the failure 
to comply with his contract, anterior to the breach of it.. 1b. 528 
11. And, it seems, the retention of possession, by the vendee, af- 
ter action brought for a breach of the bond, would not amount 
to a part performance of the contract, so as to preclude an 
action at law for damages. - -ib. 5 


VENUE 

1. An icalheamnent against one for permitting gaming to be car- 
ried on in his house, which states the offence to have been 
committed at , in the County of T. (describing the 
county,) is a sufficiently certain description of the place where 
the offence is committed, to sustain the indictment. - - Covy vs 
the State. 186 








VERDICT. 
1. The Common Law rule, that a general verdict Upon a de- 
claration in slander, of sev eral counts, where one is defective, 
is bad,.-is abrogated under the statute of amendments of 
1824, in all cases where the declaration contains a substan- 
tial cause of action, and a material issue is tried..-Chandler 
vs Holloway. 17 
2. In the action of slander, a verdict upon the issue of not guilly— 
that “‘the jury find the issue, for the plaintiff,” &c., is suffi- 
cient.---ib. 17 
3. Where a verdict of guilty is rendered ina criminal case, and 
the Court adjourns without giving judgment thereon,-_a dif- 
ferent judge presiding at a different term, has power to ren- 
der that judgment, which the first Court should have given. 
Fie on. a slave, vs The Slate. 107 
. Where two or more are sued as partners, a verdict may be 
* ome against such as appear to be so, and in favor of those 
not.—Johnson vs Green. 127 
5. It is not available in error upon a judgment rendered against 
one for keeping a gaming house, that the jury assessed in 
their verdict a less fine than is prescribed by the act.— Cory 
vs the State. 186 
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6. This Court will not aid a defective special verdict, by refer- 

ence to extrinsic facts which appear upon the record. —Lee 
vs Campbell’s Heirs. 
A special verdict should disclose all material facts upon which 
it is founded, and which may be essential to authorise the en- 
try of judgment thereon: and one not showing intelligibly, the 
facts upon which the right of a plaintiff, or of a defendant, to 
recover, is founded, can not be aided by intendment, and thus 
become the subject of a judgment.—+b. 


WITNESS. 

1. One whose property has been levied on in-attachment, is a 
competent witness to show a sale of the same property to a 
vendee previous to the levy_-it not appearing that a sale of 
the property has been made, and the proceeds applied to the 
satisfaction of a final judgment against the defendant in the 
attachment._ - Holman vs rnelt et al. 

2. It is not sufficient merely to object to the competency of a 

witness introduced on atrial in order to render his admission 

available in error. .exception in such case, should be taken to 
the opinion of the Court overruling the objection..~Bank of 

Alabama vs M’ Dade. 

One who is a party, provided for in a deed of trust, is not a 

competent witness, to sustain the deed, and a sale made un- 

der it, by the trustee.——ib. 

4. The declarations of one, whois a competent witness, can not 
be deposed to by another witness.—ib. 

5. A deed of lands not attested by witnesses, but acknowledged 
and certified according to the provisions of the act of If 803, i is 
as valid as if executed before witnesses. —Wiswall vs Ross 


and Earle. 


WRIT. 

1. That judgment is rendered upon motion to quash the writ, 
when the proper judgment would be, upon non-suil,_ -is no er- 
ror.. - Darwin, Sc. vs Rail Road Company. 

2. A plea to an action against one for trespass in taking goods, 
“that the goods were taken as sheriff, by virtue of a fietrt fa- 
cias,”’ estops the defendant afterwards from alleging that the 
writ was not served upon him by the proper officer. - - Roberts 
vs Beeson. 
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